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ABSTRACT
Nigeria has been blessed with rich biodiversity in its ecosystem used in sectors such as agriculture, healthcare, cosmetics, and pharmaceutical industries etc, thus attracting bioprospectors in the form of companies and research institutions interested in utilising its biodiversity for both commercial and non-commercial purposes leading to biopiracy. This resulted in the creation and adoption of laws and regulations to ensure the sustainable use of these resources and prevent the exploitation of indigenous communities blessed with genetic resources and associated traditional knowledge by ensuring fair access and equitable benefit sharing for utilisation. Despite the existence of these laws, Nigeria, particularly its indigenous communities are yet to benefit from the utilisation of their biodiversity by the bioprospectors to an extent where bioprospectors have applied for patents for innovations originating from indigenous knowledge derived from the biodiversity of local communities. It is to this end that the objective of this research has been to examine the legal and regulatory framework governing access and benefit sharing for the utilisation of Nigeria’s biodiversity with a view to determine the efficacy of our framework and identify the impediments to its adequate implementation. To achieve this objective, the doctrinal methodology of research has been adopted, by recourse to primary sources consisting of relevant local statutes, regulations and international instruments, as well as secondary sources comprising books, journals and handbooks relating to access and benefit sharing in relation to biodiversity. This study found that there are significant challenges to the implementation of the laws including a lack of awareness on access and benefit sharing by indigenous communities and the average Nigerian, inadequate provisions on the obtainment of prior informed consent, and lack of clear guidelines for repatriation of royalties. It also found that there are overlapping institutions dealing with the implementation of biodiversity laws in Nigeria, thus affecting benefit sharing for the use of the resources. This research recommended a more harmonised and coherent framework for access and benefit sharing for the utilisation of the resources in biodiversity, drawing instances from frameworks adopted by jurisdictions where indigenous communities have reaped benefits from utilization of their resources. It also recommended for massive awareness schemes for our local communities on the monetary and non-monetary benefits available to them in order to equip them with knowledge of their right and how it can be exercised. This research concluded that Nigeria has done well in adopting access and benefit laws in line with international frameworks such as the Convention on Biological Diversity amongst others, however, there is a pressing need for improvement of the framework to enable communities reap the benefits from the use of genetic and associated traditional knowledge given to them by nature, just like other blessed countries.
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CHAPTER ONE
GENERAL INTRODUCTION
[bookmark: _Hlk203743137][bookmark: _Hlk208392788]1.1	BACKGROUND TO THE STUDY 
Nigeria being a country located in a unique geographical location in Africa, boasts of a diverse natural ecosystem ranging from its semi-arid savanna to mountain forests, rich seasonal floodplain environments, rainforests, vast freshwater swamp forests and diverse coastal vegetation.[footnoteRef:1] This is as a result of the varying climatic and ecological zones it occupies. According to the Convention on Biological Diversity’s country profile for Nigeria, the Niger Delta for instance, has the largest track of mangrove in Africa that supports a vast array of marine and terrestrial life.[footnoteRef:2] The Earth’s biodiversity is of great use to humanity and has been described by the World Health Organisation, as the variability among living organisms from all sources, which underpins all life on Earth.[footnoteRef:3] The varieties of resources from Nigeria’s biodiversity are utilised for both commercial purposes in the agricultural sector, ecotourism, cosmetic and pharmaceutical industries, and also non-commercial purposes such as educational and scientific research.  [1:  Convention on Biological Diversity, ‘Nigeria - Country Profile’ <https://www.cbd.int/countries/profile?country=ng> accessed 25th July 2025.]  [2:  Ibid]  [3:  WHO, ‘Biodiversity’ (2025) <https://www.who.int/news-room/fact-sheets/detail/biodiversity#:~:text=By%20maintaining%20biodiversity%2C%20ecosystems%20can,of%20exposure%20to%20disease%20reservoirs> accessed on 26th July 2025.] 

Biodiversity has been said to form an integral part of the cultural identity of indigenous communities as a result of the deep spiritual connection they have with it.[footnoteRef:4] This raised concerns regarding the misappropriation and biopiracy. Nearly all local communities have extensive collections of plants and animal resources used for treating different kinds of diseases and performing other health related services such as antenatal care, childbirth, anti-infection treatments, and many other healings.[footnoteRef:5] [4:  J. Shaw, ‘Why is Biodiversity Important’ (2024) <https://www.conservation.org/blog/why-is-biodiversity-important> accessed on 26th July 2025.]  [5:  Nigeria: Fifth National Biodiversity Report (2015).] 

In the context of the cosmetic industry, Nigeria (and some other African countries) are blessed with Vitalleria paradoxa (shea butter), used by local communities for centuries which has excellent emollient(skin softening) properties are found in body care products such as lotions, hair creams, lip gloss etc., This shea which is naturally growing, is not only used in the cosmetic industry but also in the pharmaceutical and food industry.[footnoteRef:6] While it can be found in both West African and East African countries, the West African shea is said to have a thicker consistency as a result of its composition stemming from the soil it is grown in and the climatic conditions, and thus is more sought after in the industry.[footnoteRef:7] Another plant found in our biodiversity is the Enanchia chlorantha (African yellow wood)[footnoteRef:8], which contains antimalarial and antimicrobial properties and has been extracted and used in pharmaceutical research without any benefit-sharing structure put in place. The bush mango (Irvinga gabonenis) has a wide network of collectors and processors in southern Nigeria which transcends to several other West African countries.[footnoteRef:9] The cancer fighting medicine with US patent 6,849,604 was produced from extracts of Vernonia amygdalina, a medicinal plant popularly known as Bitter Leaf, which was sourced from Benin City in Southern Nigeria.[footnoteRef:10] Recently, there have been growing conversations regarding how the hides and skins of leather derived from crocodiles, goat, and sheep in Northern Nigeria have been sourced and utilised for the production of designer bags and shoes by high-end fashion brands in the West.  [6:  Government of Netherlands, ‘The European market potential for shea butter’ (2023) <https://www.cbi.eu/market-information/natural-ingredients-cosmetics/shea-butter-0/market-potential> accessed on 26th July 2025.]  [7:  Ibid]  [8:  This plant is known by different names across different tribes in Nigeria. The Edo people for instance, refer to it as Erenbav bogo, Erumeru (South Eastern Nigeria), the Ibibios of Akwa Ibom call it Uno eto while the Yoruba’s call it Osupupa, Dokita igbo (Ibo), Awo-opa, Osomolu (Ikale), Kakerim (Boki tribe in Cross River State Nigeria). G.A, Sotade, C.E. Onyeneke, C.P., Ofoha, O.G. Anyanwu, ‘Enantia chlorantha: A review’ (2022) 11(3) Journal of Pharmacognosy and Phytochemistry, 34-38 <https://www.phytojournal.com/archives/2022/vol11issue3/PartA/10-6-19-314.pd>f accessed on 26th July 2025.]  [9:  Nigeria: Fifth National Biodiversity Report (2015).]  [10:  T. Adebola, ‘Out of Nigeria: Access to Plant Genetic Resources and the Equitable Sharing of Benefits’ (2019) in A. Adewopo and J. Ezirigwe, Food Security, Biotechnology and Biosafety in Nigeria: Legal and Policy Perspectives <https://ssrn.com/abstract=4307817> accessed on 12th July 2025.] 

In addition to multinational corporations from the West that exploit biodiversity rich nations like Nigeria, one of the key actors in the exploitation of resources from biodiversity are the Chinese, who engage in illegal trading and export of the country’s forestry resources, illegal fishing and mining that have grave consequences for both the environment and the economy.[footnoteRef:11] The Chinese have been associated with exploitative practices both in their home country and in countries abroad, including Nigeria.[footnoteRef:12] For instance, their participation in illegal logging has gotten some attention over the years. They smuggle rosewood (kosso) from states like Kaduna, Kogi, Adamawa and Taraba, for their furniture businesses in China which is sold at higher prices after finishing, despite being procured at cheap rates from local people in Nigeria.[footnoteRef:13] Their actions not only create criminal networks, but also destroy livelihoods of indigenous communities.[footnoteRef:14] Beyond forestry, reports also highlight how the Chinese Companies allegedly acquired over 12,000 hectares of farmland across Kano and Jigawa states and planting the same crops as the locals, displacing more than a thousand farmers and leaving communities with virtually no benefits, despite promises of investment.[footnoteRef:15] While documentation of Chinese involvement in the  utilisation of genetic resources in ways that trigger access and benefit sharing obligations is limited. There have been numerous reports of Chinese nationals being arrested in Nigeria for illegal mining of gold, copper, and other solid minerals.[footnoteRef:16] These operations often disregard environmental regulations, exploit local labour, and are enabled by weak governance and corruption. There is a gradual shift from the exploitation of abiotic resources (such as minerals) to biotic resources[footnoteRef:17], with instances of the Chinese actors contracting local farmers to cultivate specific plants for export with little to no benefits. These raises serious concerns with regards to biodiversity management and implementation of benefit sharing in Nigeria. [11: S. Momoh, ‘How China Fuels Deforestation In Nigeria, West Africa’ (2020) <https://independent.ng/how-china-fuels-deforestation-in-nigeria-west-africa-1/>  accessed on 31st August 2025.]  [12:  M. Ozokheme, ‘How China is Re-Colonising Nigeria (Part 4)’ (2022) <https://mikeozekhomeschambers.com/how-china-is-re-colonising-nigeria-part-4/> accessed 31st August 2025.]  [13:  S. Momoh (n11)]  [14:  M. Ozokheme (n12)]  [15:  A.A. Maishanu, ‘Ex-lawmaker accuses Chinese firm of land grabbing’ (2025) <https://www.premiumtimesng.com/regional/nwest/789510-ex-lawmaker-accuses-chinese-firm-of-land-grabbing.html>; B. Majeed, ‘Farmers groan as Chinese firm grabs land in northern Nigeria’ (2019) <https://www.premiumtimesng.com/agriculture/agric-news/343566-farmers-groan-as-chinese-firm-grabs-land-in-northern-nigeria.html?tztc=1> accessed 30th August 2025. ]  [16:  Economic and Financial Crimes Commission, ‘EFCC Arrests 13 Chinese Nationals for Alleged Illegal Mining Activities in Kwara’ (2023) <https://www.efcc.gov.ng/efcc/news-and-information/news-release/9337-efcc-arrests-13-chinese-nationals-for-alleged-illegal-mining-activities-in-kwara> accessed 31st August 2025.]  [17:  This Day Newspaper, ‘How China is Exploiting Nigeria with Greek Gifts, Economic Sabotage’ (2019) https://www.thisdaylive.com/2019/08/04/how-china-is-exploiting-nigeria-with-greek-gifts-economic-sabotage/ accessed 31st August 2025.] 

As a result of exploitative practices, the world has recorded losses of biodiversity resulting from factors such as overexploitation, urbanisation, deforestation, and climate change. As such, international conventions and agreements were established to address these concerns, along with the benefit-sharing concerns.  A major international convention is the Convention on Biological Diversity (1992), which had the principal objectives of promoting conservation of biodiversity; ensuring sustainable use of its components; and ensuring fair and equitable sharing of benefits arising from the utilisation of genetic resources.[footnoteRef:18] An underlying principle of the CBD is that all states have sovereign authority over their natural resources. Despite this, indigenous communities in Nigeria are yet to benefit from the use of the resources  found in their communities.  [18:  Convention on Biological Diversity 1992, Article 1.] 

Access and Benefit-Sharing (ABS) is a critical issue in biodiversity conservation, intellectual property rights, and indigenous rights. It emerged as a response to the increasing exploitation of indigenous knowledge and biological resources by external entities, such as multinational corporations and researchers, often without proper recognition or compensation to the communities that developed and preserved them. It is rooted in the principle of fairness and equity, in such a manner that benefits derived from the use of genetic resources, associated traditional knowledge, and overall biodiversity of a given place are shared among stakeholders involved, particularly indigenous communities housing the resources. In furtherance of the provisions of the CBD, Nigeria has enacted various legislations, such as the National Environmental Standards and Regulations Enforcement Agency (Establishment) Act, 2007 and the National Biosafety Management Agency Act, 2015, and regulations, such as the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations (2009), in order to promote the objectives of the CBD. 
1.2 	STATEMENT OF THE RESEARCH PROBLEM
Notwithstanding the fact that Nigeria	 has ratified various International Conventions, and enacted numerous local legislations relating to biodiversity, which embody provisions on benefit sharing, and even a Regulation on benefit sharing, indigenous communities are yet to benefit from the use of their biodiversity. This stems from the fact that indigenous communities are not aware of their rights to benefit from access to the genetic resources and associated traditional knowledge of their communities. Despite the fact that some locals get some sort of economic advantage from use by users, it is usually inadequate and such communities would have been able to gain more if they had known the actual value of the biodiversity in the global market and the right of communities in relation to the utilisation of genetic resources found in their environment and associated traditional knowledge. The utilisation of the resources with little or no compensation constitutes exploitation amounting to biopiracy.  Another issue of concern is that the various laws governing biodiversity in Nigeria have created overlapping institutions which impede benefit sharing as a result of their fragmented mandates, which create bottlenecks that undermine the effective implementation of ABS obligations. This makes it evident that despite enactment of laws and ratification of international instruments and conventions, there is still major work to be done in order to ensure implementation of benefit sharing legal requirements in a manner that indigenous communities can benefit from usage of resources from their environment. The United Nations has also noted that despite the existence of ABS measures, there remains a significant lack of benefits flowing back to provider countries and indigenous communities. Moreover, there is growing concern that the ability to exploit digital information about biological materials without accessing the physical materials themselves poses a serious risk to the effectiveness and fairness of ABS frameworks.[footnoteRef:19] [19:  United Nations General Assembly, Transforming Our World: The 2030 Agenda for Sustainable
Development (2015) A/RES/70/1. ] 

It is on this basis, therefore, that a systematic study is made on biodiversity and the implementation of benefit sharing requirements under the Nigerian law in order to evaluate the issues, challenges, and prospects involved. Thus, the following research questions have been formulated:
(a) What are the key principles underpinning Access and Benefit-Sharing (ABS) in the context of biodiversity utilisation?
(b) How is Nigeria’s existing legal and regulatory framework for biodiversity management ensuring adequate benefit-sharing for the utilisation of genetic resources and associated traditional knowledge of host communities?
(c) What are the issues and challenges that impede the implementation of the benefit sharing requirements under Nigerian Law?
(d) How can our laws adequately promote equitable sharing of benefits arising from the use of resources derived from Nigeria’s biodiversity with the indigenous communities they are derived?

1.3 	AIM AND OBJECTIVES OF THE STUDY
The aim of this research is to examine the legal regime governing benefit sharing for the utilisation of Nigeria’s biodiversity with a view to examining the efficacy of our framework, and the objectives are:
(a) to examine the foundational principles of Access and Benefit-Sharing (ABS) as they apply to biodiversity utilisation.
(b) to examine the existing legal and regulatory framework governing benefit-sharing for biodiversity in Nigeria with a view to determining its adequacy in ensuring equitable, and sustainable benefits are secured for host communities.
(c) to identify the issues and challenges hindering the implementation of the benefit sharing requirements for utilisation of genetic resources and associated traditional knowledge in Nigeria;
(d) make recommendations that will facilitate fair and equitable sharing of benefits arising from the utilisation of the resources naturally occurring in the environment of local communities.
1.4 	SIGNIFICANCE OF THE STUDY
Lack of benefit sharing flowing to providers by users has been noted by the United Nations despite the existence of ABS arrangements.[footnoteRef:20] This highlight gaps in effective implementation of international norms at national levels. Nigeria, with its rich biodiversity frequently attracts bio-prospectors from around the world, however, a significant lack of benefit sharing flowing with the indigenous communities housing the genetic resources and associated traditional knowledge remain a critical concern. The persistence of this imbalance demonstrates the importance of examining how Nigeria’s legal and institutional framework governs access to genetic resources and benefit sharing in practice. An assessment of these implementation gaps is therefore significant, as it provides a basis for understanding the extent to which existing laws and institutions protect indigenous interests and fulfil Nigeria’s international ABS obligations. [20:  C. Lawson, F. Humphries and M. Rourke, Access and Benefit Sharing for Genetic Resources, Information and Traditional Knowledge: Finding Solutions to the Intractable ABS Problems (1st edn, Routledge 2023) 2.] 

The findings and recommendations of this study would be of benefit to Nigeria as a sovereign nation with rights to control access to its biodiversity and to local communities with rich biodiversity in form of genetic resources and associated traditional knowledge who can benefit from commercial and non-commercial utilisation by the technologically advanced countries of the North.
This study will contribute to the literature on benefit sharing for use of biodiversity found in Nigerian communities. Overall, this research will offer insights to policymakers, legislators and stakeholders regarding the gaps in the Nigerian Access and Benefit Sharing framework and possible improvements and reforms. It will guide regulatory agencies on how to navigate challenges and improve compliance through enforcement, and enhancing awareness creation among local communities. Furthermore, the findings will be beneficial for legal practitioners involved in drafting ABS agreements and for law students interested in this specialised area.
1.5 	SCOPE AND LIMITATION OF THE STUDY
Benefit sharing has become an area of concern around the world especially in countries in the Global South that are mostly blessed with rich biodiversity.  This study shall mainly focus on issues and challenges hindering the implementation of benefit sharing requirements for utilisation of resources derived from biodiversity by users, as well as potential prospects. This study also touched on conservation of biodiversity and sustainable use of resources found in the ecosystem, although not principal to the study, such discussions are unavoidable when discussing benefit sharing. The scope of this research in terms of geography is Nigeria.  This research provided instances and recommendations from other jurisdictions; however, the main crux of this research is to study the issues, challenges and the prospects of benefit sharing requirements under Nigerian law.  
A limitation of this study is the lack of comprehensive data on access and benefit sharing practices in Nigeria, as much of the exploitation of genetic resources and traditional knowledge from biodiversity, particularly by foreign actors such as the Chinese, are carried out illegally through unregulated channels which are difficult to track. The experiences and claims of host communities are undocumented, creating further challenges in accessing empirical data. Despite these limitations, this dissertation presents a valuable and informative assessment of the legal regime governing benefit sharing from biodiversity in Nigeria, with particular emphasis on its role in promoting biodiversity conservation and safeguarding the rights of indigenous communities.
1.6 	RESEARCH METHODOLOGY
This research adopts a doctrinal and qualitative legal research methodology. The doctrinal method involves a systematic analysis of primary legal sources such as statutes, regulations, and international instruments such as the Nagoya Protocol and the World Intellectual Property Organisation’s GRATK Treaty. It also involves the analysis of secondary sources including journal articles, textbooks, and reports from reputable organisations and credible online resources. Content analysis is employed to review and analyse relevant documents such as policy documents and guidelines issued by institutions that oversee benefit sharing/issue guidelines for access to genetic resources and traditional knowledge from biodiversity in Nigeria. The approach employed enabled a comprehensive examination of the legal and regulatory framework governing benefit sharing from biodiversity in Nigeria to identify strength, weaknesses and areas of improvements. A comparative approach is employed where appropriate to examine and draw lessons from other jurisdictions with successful Access and Benefit Sharing (ABS) frameworks in order to provide recommendations for strengthening ABS management in Nigeria. This research did not involve empirical data collection from empirical techniques such as surveys. However, case study analysis is conducted by examination of findings from research reports involving biodiversity and benefit sharing issues to provide insight on the practical application of its legal and regulatory framework.
1.7 	LITERATURE REVIEW 
The concept of benefit-sharing governance in relation to biodiversity is an emerging area that has attracted academic and policy attention. Scholars have interrogated the issues pertaining to the adoption and implementation of access and benefit sharing (ABS) frameworks under the Convention on Biological Diversity and its supplementary instruments, particularly in relation to developing countries in the Global South, including Nigeria. Some of these scholarly contributions and literatures are now critically examined to provide foundational knowledge on the subject matter while also highlighting gaps in the body of knowledge.
S.W. Myada, in the article titled Nigeria's Biodiversity and the Nagoya Protocol[footnoteRef:21], began with a comprehensive overview of Nigeria's rich biodiversity. It describes the richness of Nigeria’s biodiversity resulting from its unique geographic location in Africa and variability in its climate and geography, and notes Nigeria as a hotspot for primate species, specifically highlighting Cross River State as a global hotspot for amphibian biodiversity.[footnoteRef:22] [21: S.W. Myada, ‘Nigeria's Biodiversity and the Nagoya Protocol’ (2015) <https://www.researchgate.net/publication/278678078_Nigeria's_Biodiversity_and_the_Nagoya_Protocol> accessed on 20th July 2025.]  [22: Ibid
] 

The article further highlights the significant erosion of Nigeria's biodiversity due to both natural and man-made factors. It noted Nigeria's commitment to international environmental treaties, particularly the Convention on Biological Diversity (CBD). Myada also discusses the role of the National Biodiversity Strategy and Action Plan (NBSAP) in promoting biodiversity conservation and sustainable use, emphasizing its goal to integrate biodiversity considerations into national planning and decision-making. The article then details Nigeria's domestic response to ABS, particularly the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulation of 2009, the provisions of the Environmental Impact Assessments (EIA) 1992, and the crucial role of the National Environmental Standards and Regulations Enforcement Agency (NESREA) as the competent authority for ABS. This includes outlining the requirements for Prior Informed Consent (PIC) and Material Transfer Agreements (MTA).
Crucially, Myada's analysis points out the significant challenge resulting from communities’ inability to obtain Intellectual Property Rights (IPR) protection for genetic resources, which has major implications for equitable benefit sharing under MTAs and benefit sharing agreements. The article also identifies the complexities arising from Nigeria's pluralistic land tenure system, raising critical questions about who precisely holds the authority to negotiate MTAs and grants PIC when genetic resources are located on private land within a community. Furthermore, it highlights the need for more clearly defined provisions for the calculation and sharing of benefits at the local community level.
Although the article thoroughly outlines these critical issues, particularly those related to IPR for TK holders and the complexities of land tenure, it does not provide detailed, actionable recommendations on how these specific legal and practical challenges, can be effectively resolved or implemented to ensure more defined benefit sharing mechanisms. Myada does, however, emphasize the necessity for enlightenment campaigns to empower local communities who are often not aware of their rights and the value of their genetic resources and associated traditional knowledge, making them vulnerable to exploitation by bio-prospectors. While the article lays the groundwork by describing the initial legal and policy responses, it simultaneously identifies crucial gaps and practical obstacles that have persisted. This study builds upon Myada’s article by exploring how these issues and challenges have evolved since 2015, by considering whether they have been addressed, and what new complexities have emerged, especially in light of Nigeria's current status regarding the Nagoya Protocol and broader global biodiversity frameworks.
Muzan in his article titled Some Insights on the Legal Measures for Access and Benefit Sharing Genetic Resources in Nigeria[footnoteRef:23] offers a foundational analysis of Nigeria's legal framework concerning genetic resources. His article evaluates the effectiveness of this regime in promoting biodiversity conservation and equitable utilisation, especially against the backdrop of global economic realities, evolving international best practices, and emerging trends in environmental law. Muzan began by providing a comprehensive overview of Nigeria's biodiversity landscape.[footnoteRef:24] He rightly points out the limited academic contributions that highlight the current international framework on access and benefit sharing with particular reference to Nigeria. It is interesting to note that seven years after his article, the studies on biodiversity still focus more on conservation and sustainable use while ignoring benefit sharing. He further aligns his observation with findings of the International Union for Conservation of Nature (IUCN), which discovered that while there was a significant cooperation in addressing the first two objectives of the CDB, the progress of the third objective was discouraging.  [23: M.A. Muzan, ‘Some Insights on the Legal Measures for Access and Benefit Sharing of Genetic Resources in Nigeria.’ (2019) Vol 1 Verfassung Und Recht in Übersee / Law and Politics in Africa, Asia and Latin America 50, 30–53 available at http://www.jstor.org/stable/26429199 accessed 20th July 2025.]  [24: Ibid] 

The analysis in his article focuses on the ABS process under the CBD, some specific provisions in the Nagoya Protocol as well as provisions of the African convention. While discussing the Nagoya protocol, he noted the criticism against the protocol which has been described as “a master piece in creative ambiguity and also having several drawbacks such as weak language in central provision.” However, it may be argued that this is a harsh description of the protocol and the language used were deliberate in order to allow provider countries to create sui generis tailor-made for them rather than uniform provision to be adopted.
The article meticulously analyses various legal instruments, including the CBD, Nagoya Protocol, African Union Convention, and Nigeria's National Environmental Standards and Regulations Enforcement Agency (NESREA) Act and the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009. It offers an exposition of Nigeria's domestic legal framework and the legal standing of international instruments within the Nigerian constitutional context, referencing key statutory provisions, judicial decisions and scholarly positions on treaty domestication and ratification, such as section I2 of the Constitution and the case of Abacha v. Fawehinmi.[footnoteRef:25] A notable limitation of Muzan's study is its focus on the legal position of international instruments without extensively exploring the practical implementation issues and challenges. It does not specifically address critical provisions of ABS laws pertaining to the rights of indigenous communities or the procedures for obtaining Prior Informed Consent (PIC). Furthermore, the article predates and therefore does not incorporate recent global developments such as Digital Sequence Information (DSI) which introduce new complexities and challenges to the enforcement of ABS laws, and the 2022 Global Biodiversity Framework. This present study aims to build upon Muzan's foundational article by specifically investigating not only legal but also practical issues and impediments hindering the effective implementation of ABS laws in Nigeria. [25: Abacha v. Fawehinmi [2000] FWLR (Pt 4) 533.] 

H.P. Omodu in his article Legal Strategies for Biodiversity Conservation in Nigeria: Lessons from International Laws[footnoteRef:26], critically evaluates Nigeria's biodiversity conservation framework with a particular focus on the southern part of Nigeria, where ecological stakes are the highest.[footnoteRef:27] Although the article's focus is on environmental conservation, its study of the effectiveness of national environmental laws and institution such as NESREA is of relevance to this research. The author noted that the objectives of the Nagoya protocol on benefit sharing are not adequately reflected in Nigerian legislation, thus exposing indigenous communities to biopiracy.[footnoteRef:28] [26: H.P. Omodu, ‘Legal Strategies for Biodiversity Conservation in Southern Nigeria: Lessons from International Laws’ (2025) Vol 10 Journal of Law and Global Policy (JLGP)<https://iiardjournals.org/get/JLGP/VOL.%2010%20NO.%201%202025/Legal%20Strategies%20for%20Biodiversity%2054-66.pdf> accessed 28th August 2025.]  [27:  Ibid]  [28:  Ibid] 

Adebola in her article Out of Nigeria Access to Plant Genetic Resources and Equitable Sharing of Benefits[footnoteRef:29] provides a comprehensive examination of Nigeria’s approach to plant genetic resources and benefit sharing. Adebola’s study draws on primary fieldwork involving farmers, research institutes, and regulators. Her findings reveal that plant genetic resources continue to be extracted from local communities with minimal oversight, compensation, or awareness. This aligns with Kloppenburg’s argument that biodiversity-rich nations are frequently excluded from the benefits generated from their own biological resources, perpetuating biopiracy and extractive models of knowledge production.[footnoteRef:30]  [29:  T. Adebola (n10)]  [30:  Ibid] 

Her piece focuses primarily on plant genetic resources and advocates for an access and benefit sharing (ABS) framework informed by the Convention on Biological Diversity (CBD) and the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA). She argues that an effective ABS legal framework must establish a clear and structured process that ensures the fair and equitable negotiation of all ABS agreements. However, her analysis is limited in scope, as it largely excludes other vital components of biodiversity and ecosystems beyond plant genetic resources.
It is also important to note that the article was written prior to Nigeria’s ratification of the ITPGRFA, and while Adebola identifies the CBD and ITPGRFA as the primary international instruments governing ABS, this writer disagrees with that narrow framing. The Nagoya Protocol which was already in existence and available for implementation at the time receives insufficient attention in her analysis. Although the ITPGRFA plays a crucial role in relation to plant genetic resources, treating it as one of the main frameworks governing ABS overlooks the broader and more comprehensive provisions of the Nagoya Protocol. Such a generalisation, therefore, appears overly bold. While the ITPGRFA is undoubtedly relevant for plant genetic resources, the broader scope and mechanisms of the Nagoya Protocol warrant greater consideration in any comprehensive discussion of ABS frameworks.
Adebola also observes:
The CBD and ITPGRFA are not IPRs treaties like the Agreement on Trade Related Aspects of Intellectual Property (TRIPS). However, the access and benefit sharing provisions in the CBD and ITPGRFA are relevant to IPRs for plant varieties…
She opines that access and benefit sharing principles seek to counterbalance plant breeders’ rights. This present researcher however, opines that access and benefit sharing (ABS) frameworks as provided for in the CBD, ITPGRFA and other instruments are relevant to IPRs because they interact with how genetic resources are used in innovations.
Nonetheless, Adebola’s contribution remains valuable, particularly in its influence on national policy. Her advocacy for structured benefit-sharing mechanisms can be seen in Nigeria’s eventual enactment of the Plant Variety Protection Act 2021, which aligns with her recommendations and marks a step forward in the governance of plant genetic resources specifically, and attempts to protect the right of local farmers. 
At the time of Adebola’s study Nigeria was a signatory to ITPGRA & Nagoya but had not yet ratified. However, now that they have been ratified, implementation of benefit sharing requirements still remains a challenge in Nigeria.
[bookmark: _Hlk204725603]A.O Adeniyi, in the article titled Environmental Law and the Protection of Biodiversity in Nigeria: Militating Factor to Achieving Sustainable Development Goals[footnoteRef:31] began by emphasising the importance of biodiversity to human existence and how crucial it is for the survival of future generations. The article identified key threats to Nigeria's biodiversity and notes that despite Nigeria being a signatory to various conservation treaties, such as the Convention on Biological Diversity (CBD), the nation still faces significant challenges. Adeniyi outlines these factors as unclear laws, poverty, pollution, invasion by alien species, and climate change. Adeniyi’s article only considered local legislations and policies, and did not take into cognisance, the international instruments ratified on the protection of biodiversity, and the influence it places in our laws and policies regarding biodiversity in Nigeria. [31:  A.O. Adeniyi, ‘Environmental Law and the Protection of Biodiversity in Nigeria: Militating Factor to Achieving Sustainable Development Goals’ (2024) Vol 7 International Journal of Social Science and Human Research available at https://ijsshr.in/v7i11/Doc/64.pdf accessed on 24th July 2025.] 

[bookmark: _Hlk205149911]While the article does not directly address ABS, it offers areas of convergence regarding implementation challenges, particularly, his mention of unclear laws and invasion by alien species as factors hindering the implementation of environmental laws and international instruments resonates with the challenges facing ABS. This current research intends to consider these recommendations and insights to develop informed recommendations within its own scope. Adeniyi further provides recommendations on policy development to ensure legislation achieves its objectives, doing so through an examination of the problems and opportunities within existing laws.
[bookmark: _Hlk205149891]Olorunnipa, Adisa-Ibojo and Adetoye in their article titled Convention on Biological Diversity and the Nagoya Protocol: Protection of Traditional Knowledge in Nigeria[footnoteRef:32], provide an analysis of Nigeria’s legal obligations under the Convention on Biological Diversity (CBD) and the Nagoya Protocol, with particular focus on the protection of traditional knowledge within Indigenous communities. The article offers insight into the biopiracy of traditional knowledge for commercial gain without equitable benefit sharing. A key contribution of this article is its detailed exposition of how the CBD and Nagoya Protocol articulate the rights and expectations of states and communities. Towards the end of their article, they highlighted the persistent gap between Nigeria’s ratification of these international instruments and the failure to domesticate them, as required under Section 12 of the 1999 Constitution. While they emphasise that this legal gap undermines enforceability in Nigerian courts, this researcher also points out that Nigeria remains bound by its international obligations and must act in good faith to implement them through domestic legal and policy reform. The article also highlighted the absence of intellectual property considerations within the Nagoya Protocol, despite being written in 2024, it does not explore how Nigeria’s national IP framework could be aligned with ABS principles. This leaves a gap in understanding the instrumentality of law in securing fair access and benefit sharing an area this dissertation seeks to fill by examining the enforcement, institutional coordination, and community participation aspects of Nigeria’s ABS regime. [32:  T.A. Olorunnipa, O.I Adisa-Ibojo and F.A. Adetoye, ‘Convention on Biological Diversity and the Nagoya Protocol: Protection of Traditional Knowledge in Nigeria’ (2024) <https://orcid.org/0009-0008-5290-6513> accessed 25th July 2025.] 

The Dutch Ministry of Economic Affairs, Agriculture and Innovation commissioned the Centre of Genetic Resources, the Netherlands (CGN) to undertake an inventory and analysis of Access and Benefit-Sharing (ABS) policies and practices in Sub-Sahara Africa. First a desktop study was done on general international Access and Benefit Sharing (ABS) agreements and the specific situation in the four selected countries, Kenya, Burkina Faso, South Africa and Namibia. After this, missions were carried out to these four countries, during which interviews were held with staff involved in ABS in government, research institutes, universities and NGOs, and the views and expectations of these stakeholders were gauged and documented. The third part of the project consisted of a workshop with selected stakeholders from African countries. Finally, on the basis of the findings of the desk study, the missions and the workshop, an analysis was made of the bottlenecks hampering ABS in practice and steps were formulated which could lead to more effective and balanced ABS practices. A document titled Implementation of Access and Benefit Sharing Policies in Sub-Sahara Africa: Inventory, Analysis and Proposals[footnoteRef:33] was produced after the project in 2013. [33: M. Brinks, Implementation of Access and Benefit Sharing Policies in Sub-Sahara Africa: Inventory, Analysis and Proposals (Centre of Genetic Resources of the Netherlands 2013) <https://core.ac.uk/download/pdf/29219897.pdf> accessed 25th July 2025.] 

A critical insight from their report is the recognition that the theoretical potential of ABS often falters at the implementation stage. This directly aligns with the broader challenges of ensuring equitable benefit sharing, a recurring theme in the discourse on biodiversity governance. The document outlines the outcome of their inventory and analysis ABS regulations and their implementation in specific case studies within four selected sub-Saharan African countries (Kenya, Burkina Faso, South Africa, and Namibia), and identifies common shortcomings and proposed recommendations for improvement.[footnoteRef:34] While this study does not specifically focus on Nigeria, the issues and proposed solutions offer valuable comparative insights into the challenges of ABS implementation within a regional context relevant to Nigeria's experience. This includes issues such as coordination failures, limited awareness among stakeholders, and inadequate legal frameworks, all of which are pertinent to understanding the impediments to effective ABS law enforcement. The centres proposals, which include streamlining bureaucracy, enhancing inter-ministerial coordination, and increasing awareness, provide a crucial framework for considering policy recommendations in the current research. [34:  Ibid] 

[bookmark: _Hlk204783382]C Lawson & K Adhikari's edited volume Biodiversity, Genetic Resources and Intellectual Property: Developments in Access and Benefit Sharing[footnoteRef:35] provides a critical assessment of the evolving ABS regime. The book highlights a shift in ABS debates from initial legal obligations under the CBD to "a far more complex series of disputes and challenges about the ways ABS should be implemented and enforced." These complexities encompass repatriation, technology transfer, traditional knowledge, digital information, and farmers' rights, demonstrating that ABS has "disrupted existing legal and governance arrangements." [35: C. Lawson and K. Adhikari's, Biodiversity, Genetic Resources and Intellectual Property: Developments in Access and Benefit Sharing (1st edn, Routledge 2018).] 

A core argument from Lawson and Adhikari's introduction is that despite progress, there remains a number of issues that are yet to be addressed, especially as new biotechnologies increase the value of genetic resources. This directly sets the stage for understanding persistent implementation challenges.[footnoteRef:36]  [36: Ibid] 

The chapter in the book by Manuel Ruiz Muller titled Reshaping the International Access to Genetic Resources and Benefit Sharing Process? Overcoming Resistance to Change and Correction, critically assesses why designing operational ABS frameworks has been so difficult. Ruiz Muller explains that:
More than two decades of global experiences in designing and implementing access and benefit sharing (ABS) regimes show that their impact in achieving a fair and equitable sharing of benefits that arise from the access and use of genetic resources has been limited, in the best of cases.[footnoteRef:37]  [37: Ibid] 

He advocates for a rapid shift from the current bilateral contract based approach to ABS, to a new multilateral and non-contractual regime. He criticises the CBD’s treatment of genetic resources as if they were tangible goods and argue that it may lead to price wars and jurisdictional shopping by users that may try to seek out countries with weaker regulations. He further argues that regulating access before utilisation by requiring Prior Informed Consent and on Mutually Agreed Terms is ineffective and inefficient. He proposed for new international policy that will reinterpret key terms in the CBD such as “Genetic Resources”, “Sovereignty” etc. He also proposed for control of use of resources after utilisation rather than before utilisation by the policy requiring disclosure after utilisation. It is however arguable that Muller’s position on ex post system may bring about practical challenges such as difficulty in tracking the movement of genetic resources, which actually are transported far and wide for research. The indigenous communities and provider countries may not be able to prove that such genetic resources are derived from their control. 
The book further explores various facets of ABS, including Kamalesh Adhikari's re-conceptualisation of access, Edwin Bikundo's critique of Indigenous Peoples' representation within ABS mechanisms, Paul Martin's examination of Free, Prior and Informed Consent (FPIC), and Daniel Robinson et al.'s discussion on protecting Indigenous knowledge through customary laws. Overall, Lawson and Adhikari's 2018 volume serves as an essential precursor to more recent works, underscoring the multifaceted legal, policy, and practical complexities that continue to challenge effective ABS implementation.
C Lawson, M Rourke and F Humphries in the book titled Access and Benefit Sharing of Genetic Resources, Information and Traditional Knowledge[footnoteRef:38], offer a new assessment of the contemporary access and benefit sharing regime. The authors argue that debate about ABS has moved on from discussion on the legal obligation under the United Nation’s CBD and now to far more complex series of disputes and challenges on how ABS should be implemented and enforced. It states that ABS discussions now cover wide range of issues such as DSI, repatriation of resources, traditional knowledge and cultural expression, open access to information and knowledge amongst others. The book tries to explore alternate solution to ABS issues by employing an interdisciplinary approach to address modern legal debates from a perspective that will appeal to both ABS scholars and broader legal concerns in areas of intellectual property, indigenous issues, food governance etc. Thus, this book is considered as an important resource in this present research. This study notes that while Lawson, Rourke, and Humphries offer a broad, global, or thematic analysis of ABS, this study shall specifically address the unique manifestations of these implementation challenges within the Nigerian legal and policy framework. This allows for a deeper, context-specific analysis of how these issues play out on the ground in Nigeria, which is beyond the scope of a global overview. [38:  C. Lawson, F. Humphries and M. Rourke (n20)] 

Guy Basset and others, in the article titled Implementing Access and Benefit Sharing in Eight Countries[footnoteRef:39], summarises how access and benefit sharing has been strengthened in eight countries, located in Asia, Africa and Latin America, and to what extent it has benefited farmers in local communities. The author’s examination is based on research by Biodiversity International. The teams analysed the implementation of multinational system of access and benefit sharing for plant genetic resources and identified options for revision of relevant policies, and laws. They also made necessary amendments and set out the bodies with authority to grant requests for access. This led to policy changes in Bhutan and new ABS laws in Burkina Faso, Costa Rica, Cote de Ivoire Guatemala Rwanda & Nepal respectively. The outcome of the research it analysed in the article, offers useful insights and leaves open, the question of how lessons can be learnt for the implementation of benefit sharing in other developing countries, including Nigeria. [39:  G. Basset, ‘Implementing Access and Benefit Sharing in Eight Countries’ (2016) https://www.academia.edu/83988724/Implementing_access_and_benefit_sharing_in_eight_countries accessed 28 August 2025.] 

The ABS Capacity Development Initiative[footnoteRef:40], provides critical insights into the operationalisation of access and benefit sharing mechanisms, particularly in the context of developing countries. The Initiative outlines a roadmap for making the ABS provisions of the CBD and Nagoya Protocol effective in practice. The roadmap emphasises on capacity-building, trust-building, and the need for transparent monitoring frameworks. Though not focused specifically on Nigeria, its work across African countries, including the facilitation of over 40 ABS agreements and regional trainings on IP and negotiation, offers practical lessons for strengthening Nigeria’s domestic implementation framework. The Initiative also reinforces the link between ABS and broader development goals, notably the SDGs and the Global Biodiversity Framework, positioning benefit sharing as a tool not only for conservation but also for social equity and economic development. While this writer commends the activities of such kind of initiatives, this writer views them as business venture, as voices of marginalised communities may be overshadowed. The inefficient structure and limited guidelines contained in the Access and Benefit Sharing Regulation by NESREA with regards to obtaining prior inform consent also increases this risk.  [40:  The ABS Capacity Development Initiative, ‘A Multi-Donor-Initiative Focusing on Capacity Development for
Access and Benefit-Sharing’ (2023) <https://www.giz.de/de/downloads/giz2024-en-programme-document-ABS-CDI-update-post-COP.pdf >accessed 12 July, 2025.] 

G. Dutfield, R. Wynberg, S. Laird and S. Ives in the article titled Benefit Sharing and Traditional Knowledge Unresolved Dilemmas for Implementation: The Challenge of Attribution and Origin[footnoteRef:41] analyse the conceptual errors underpinning ABS, Traditional Knowledge, and Genetic Resources. These errors include the belief that ABS is identifiable and unadulterated, that it is attributable to a specific group, and that it is static. The article provides case studies on the issues arising regarding benefit sharing stemming from difficulty in identifying people and places associated with Traditional Knowledge, such as the Khoi and San in relation to the Rooibos (Aspalathus linearis). They point out the evolution of knowledge as a contributory factor and describe origin as a social construct more than it is a factual reality. They further state how different communities may contribute towards the development of TK and raise questions regarding the equity of their exclusion from benefit sharing, or benefit sharing when genetic resources sourced from two different communities are utilised for a product. They criticize ABS agreements, as envisaged in the CBD and Nagoya, as problematic in this regard due to their provisions on bilateral agreements and recommends a multilateral approach. [41:  G. Dutfield, R Wynberg, S Laird, S Ives, ‘Benefit Sharing and Traditional Knowledge: Unsolved Dilemmas
for Implementation the Challenge of Attribution and Origin: Traditional Knowledge and Access and Benefit Sharing Voices’ (2020) ResearchGate http://dx.doi.org/10.13140/RG.2.2.30347.52002 accessed 28 July 2025. ] 

The article criticises the lack of consideration and engagement of communities in ABS arrangements as a factor leading to the non-incorporation of local norms in ABS arrangements. They rightly point out how well-intended international policies and laws may not benefit indigenous and local communities because of this non-incorporation. They set out measures for legal protections of TK, such as the inclusion of IP laws through disclosure of origin and exploration of the use of trademarks and geographical indications, sui generis legislation, and regulatory frameworks. It discusses vital issues that are highly relevant to this research. We can also see that our laws have taken steps towards provisions for protection in respect to TK, especially the medicinal aspects of TK. While the article discusses an important aspect of ABS (with respect to TK) and ignores other parts, this present study intends to look at ABS in relation to biodiversity generally.
C.K. Uwadineke & C.K. Ezeama, in their article titled Protecting Traditional Knowledge/Secrets under Intellectual Property Law: A Comparative Analysis of the Adequacy of Protections Using Nigeria as a Case Study[footnoteRef:42], argue that the protection of Traditional Knowledge (TK) should be viewed primarily as safeguarding the very existence of a people, rather than merely protecting intellectual property rights. They viewed any effort to remodel, rebrand, or profit from this knowledge amounts to robbing a community of its very existence. Consequently, they propose that incidents of biopiracy should be equated with the crime of genocide, advocating for robust, enforceable punitive measures in our legal framework. This perspective underscores the profound cultural and human rights dimensions of TK protection, urging a shift in focus beyond purely economic incentives. [42: C.K. Uwadineke & CK Ezeama, ‘Protecting Traditional Knowledge/Secrets under Intellectual Property Law: A Comparative Analysis of the Adequacy’ (2019) Vol 6(1) NAU.JCPL. 
] 

The article provides examples of biopiracy, such as the US patent granted for turmeric, despite its extensive traditional use in India, and the lack of benefit sharing for Madagascar's indigenous communities regarding the Periwinkle plant, which a Western pharmaceutical company patented. They acknowledge Nigeria's efforts to protect TK, highlighting the establishment of the Nigerian Natural Medicine Development Agency (NNMDA) in 1997, which maintains a registry of traditional knowledge that can serve as proof of ownership in biopiracy claims. Furthermore, the article emphasizes the significance of Article 8(j) of the Convention on Biological Diversity (CBD), which mandates equitable benefit sharing arising from the utilisation of traditional knowledge and biodiversity. The insights from their article are highly relevant to the dissertation's scope. Uwadineke and Ezeama's call for ethical clearance, approval permits, and informed consent from local communities for bioprospecting activities resonates with the challenges of implementing benefit-sharing mechanisms in Nigeria. Their article, therefore, provides a critical foundation for examining the legal and practical impediments to effective Access and Benefit Sharing (ABS) in the Nigerian context, particularly concerning the rights of indigenous communities and the need for stronger legislative frameworks.[footnoteRef:43] [43:  Ibid] 

[bookmark: _Hlk205063129]S. Bajpai & C. Sikarwar, in their article titled Traditional Medicinal Knowledge of Indigenous People and Access and Benefit Sharing: A Study in Legal Perspectives[footnoteRef:44], discussed that traditional medical knowledge derives it root from the continuous embrace and interaction with biodiversity. It states that native communities have possession of this knowledge in which multinational corporations frequently bio-pirate to sell as medicine.[footnoteRef:45] They state that a primary legal issue that arises is the denial of right to access benefit sharing. The fifth section of the article specifically provides insight into the three forms biopiracy may occur, i.e., discovery of undiscovered plant or organism in indigenous communities by outsiders (bioprospecting), identification of unique traits from already known plants that differ from normal use, and thirdly, the commercial exploitation of traditional knowledge. Similar to the case in Nigeria, the article noted the prevalence of exploitation in India. This has led to a number of legal conflicts in India. A noted legal conflict is the Indian Mosanto- Mahyco suit instituted by the Indian National Biodiversity Authority in 2012.[footnoteRef:46] In Nigeria, however, there is a significant lack of awareness in relation to the rights of indigenous communities arising from the utilisation of their biodiversity, thus, hardly any conflict regarding exploitation by users. In addition to a lack of awareness, poverty is also a major contributor because once communities are given little money, they allow outsiders to do as they please with the resources in their biodiversity. They are uneducated in that regard, and do not see the possibility of any major benefit they can get from the utilisation.  [44:  S. Bajpai & C. Sikarwar, ‘Traditional Medicinal Knowledge of Indigenous People and Access and Benefit Sharing: A Study in Legal Perspectives’ (2024) Vol 5(6) ShodhKosh: Journal of Visual and Performing Arts, 2529–2537. available at https://www.granthaalayahpublication.org/Arts-Journal/ShodhKosh/article/download/2270/2842/19052 accessed on 29th July 2025.]  [45:  Ibid]  [46: Ibid] 

S Portillo in his article titled The Impact of Biopiracy on Indigenous Communities and Traditional Knowledge[footnoteRef:47], highlighted the impact of biopiracy on indigenous communities. The article states that the acts of exploitation have raised legal and ethical questions which international agreements such as CBD and Nagoya seek to address. Some impacts of biopiracy addressed by the article include loss of cultural heritage as a result of a lack of attribution and financial exploitation. He emphasised the need to strengthen international and national frameworks in order to protect indigenous rights adequately. [47:  S. Portillo in ‘The Impact of Biopiracy on Indigenous Communities and Traditional Knowledge’ (2023) Vol 9 (5) Journal of Biodiversity, Bioprospecting and Development available at: https://www.hilarispublisher.com/open-access/the-impact-of-biopiracy-on-indigenous-communities-and-traditional-knowledge.pdf accessed on 1st August 2025.] 

Regarding the intersection between Intellectual Property Rights and Access and Benefit Sharing, G. Dutfield in his article titled Sharing the Benefits of Biodiversity: Access Regimes and Intellectual Property Rights[footnoteRef:48], analyses the two types of legal regimes that have emerged to regulate allocative aspects of the trade in biogenetic resources and products derived from them (i.e. ABS laws and intellectual property rights). With regards to ABS, the article states that economic property rights theory can be used to support the view that creating legal rights over genetic resources can achieve positive effects. This is because it would lead to more efficient utilisation and strength bargaining position of developing countries and thus greater benefits. The anticipation of these benefits will also inspire the communities to conserve species to secure long-term benefits from industrial applications.[footnoteRef:49]  [48: G. Dutfield, Sharing the Benefits of Biodiversity: Access Regimes and Intellectual Property Rights (Science, Technology and Development Discussion Paper No. 6, Center for International Development and Belfer Center for Science and International Affairs, Harvard University 1999) <https://www.iatp.org/sites/default/files/Sharing_benefits_of_Biodiversityaccess_regimes.pdf> accessed on 31st July 2025. ]  [49: Ibid] 

Amongst the issues emphasised in this article is the rapid increase in the number of countries allowing IPR protection for life resources. The article also highlights how the acquisition of patents by big companies appears to influence the unequal allocation of benefits. According to Drahos:
If it turns out that the global market in scientific and technological information becomes concentrated in terms of the ownership of that information it might also be true that the developmental paths of individual states become more and more dependent upon then permission of those intellectual property owners who together own most of the important scientific and technological knowledge.[footnoteRef:50] [50: Ibid] 

Many critics allege that there may be a negative link between enhanced IPR rights over biological materials and state of the world’s biodiversity. Luckily, the Nigeria Patent and Designs Act 197 excluded the patentability of plant or animal varieties or essentially biological processes (other than microbial and their product). It is important to note that the Plant Variety Protection Act 2021 provides IP protection for new plant varieties. The authors further criticise the fact that while “collective innovation” of companies is protected by IPR laws the innovations and practices of indigenous people and local communities relevant to use of biogenetic resources have not been given regular protection under the normal intellectual property regime. This writer however argues that this is because of the unique nature of knowledge, practices, and innovations of indigenous communities. Thus, align my view with scholars who advocate for a sui generis system as the best way to protect it.
Down in Nigeria, R.U. Uyiwoma and Z.A. Lashom in their article titled The Need for Protection of Traditional Knowledge under the Nigerian Intellectual Property Framework[footnoteRef:51], the authors highlight the importance and contribution of traditional knowledge in the society and why practitioners deserve recognition under intellectual property laws. They posit that traditional knowledge ought to be protected as trade secrets or confidential information. The authors further attempt to highlight the limitation of Nigeria’s current legal provisions on traditional knowledge, such as the Copyright Acts recognition of folklore, noting that the Act provides only partial coverage and do not address broader scope of traditional knowledge.[footnoteRef:52] In conclusion, the authors emphasize the need for an IP system that protects traditional knowledge from misappropriation in line with international standards.  [51:  R.U. Uyiwoma and Z.A. Lashom, ‘The Need for Protection of Traditional Knowledge under the Nigerian Intellectual Property Framework’ (2025) Vol. 2(1)  Journal of Customary and Religious Law <https://journals.unizik.edu.ng/jocarl/article/download/5406/4484/12287> accessed 22nd August 2025.]  [52:  Ibid] 

N. C. Ezedom, in her article on The Legal Protection of Traditional Knowledge in Medicinal Plants in South East Nigeria: A Case Study of Nsukka[footnoteRef:53], tries to examine if Nigerian system of government is structurally capable of enforcing a sui generis system for traditional knowledge as well as ensuring benefit due to indigenous communities.  From the article, the relationship between traditional knowledge and genetic resources from biodiversity is clearly seen. The article takes NSUKKA specifically as a case study. It highlighted various traditional medicines indigenous to the community and the different ailments they treat. For instance, the Ogbu (pattern wood, Altonia boonei) is given to women in labour to give relieve and also relieve convulsions in children. The author examined how benefit sharing could be achieved in a federal system of government practiced in Nigeria, and also made arguments on show current IPR systems are ill suited or protecting traditional medicine knowledge. The course of its premise on individual inventorship. Ultimately, the article, although limited to the southern part of Nigeria, contributes to literature by underscoring the need for recognising indigenous communities and ensuring they derived benefit from utilisation of their knowledge.  [53:  N. C. Ezedom ‘Legal Protection of Traditional Knowledge in Medicinal Plants in South-East Nigeria: A Case Study of Nsukka’(2024) Vol. 8 (1)  African Journal of Law and Human Rights <https://ezenwaohaetorc.org/journals/index.php/AJLHR/article/download/2856/2993>  accessed 28th August 2025] 

[bookmark: _Hlk205063779][bookmark: _Hlk204965776]Another relevant article reviewed is C Lawson’s article titled “Biodiversity Conservation Access and Benefit-sharing Contracts and Patents”. While its primary focus is the Australian patent system for biodiversity, the domestic regulations on biodiversity conservation in the jurisdiction with regards to benefit sharing are particularly interesting. The regulation provided specific provisions for various aspects of biodiversity. For instance, the Common Wealth Regulation provides different permits for access, determined based on whether they are for commercial or non-commercial purposes. In addition, their Environmental Protection and Biodiversity Conservation Regulations 2000 provide different thresholds payable by users for various kinds of utilisation i.e., provided for benefit sharing even after use by payment of certain percentages from the gross revenue received from commercialisation in the form of royalties to the indigenous communities. Utilisation by pharmaceuticals and for agricultural purposes seems to attract a larger threshold.[footnoteRef:54] Countries such as India and South Africa have now reflected these kinds of provisions in their ABS system. This researcher opines that when these kinds of clear regulations are put in place, they may encourage benefit sharing, as the amount payable is dependent on revenue received and will give indigenous communities opportunity to enjoy long term benefits from the use of their biodiversity. [54:  C. Lawson, ‘Biodiversity Conservation Access and Benefit-sharing Contracts and Patents’ (2010) SSRN Electronic Journal <https://ssrn.com/abstract=1612552> accessed on 20th July 2025.] 

[bookmark: _Hlk207370941] S. Velpula and V. Vjayalakshm in their article titled Understanding Global and Indian Patent Disclosure Requirements for Genetic Resources and Traditional Knowledge[footnoteRef:55], explored patent disclosure requirements with a special reference to India and the role of preserving and safeguarding genetic resources particularly in relation to the rights of indigenous communities. It further explored its significance in guarding against biopiracy and how it can be used to uphold the principles of access and benefit requirements under the CBD and the Nagoya protocol. While the articles main focus is not on Nigeria, it provides insight on the possible measures that could be explored in the protection of indigenous communities from biopiracy arising from the exploitation of their genetic resources and associated traditional knowledge. [55: S. Velpula & V. Vjayalakshmi, ‘Understanding Global and Indian Patent Disclosure Requirements (PDRs) for Genetic Resources (GR) and Traditional Knowledge (TK)’ (2023) International Journal for Multidisciplinary Research (IJFMR) <https://www.ijfmr.com/papers/2023/6/9536.pdf> accessed on 20th August 2025.] 

S. Susanti, H. Soerjatisnanta & R.W. Putri in their article titled Legal Implication of Access and Benefit Sharing of Genetic Resources to Supporting the SDGs[footnoteRef:56], also emphasised that the protection of genetic resources is fundamental for achieving the sustainable development goals, particularly in supporting food security, conserving biodiversity and fostering global partnership. It considered challenges to the implementation of ABS in Indonesia such as fragmented legal framework, lack of unified regulatory framework, and proposed insightful recommendations on how proper implementation can be achieved. They recommend the development of comprehensive national legislation, fostering collaboration and strengthening enforcement to ensure long-term sustainability and global equity in genetic resources management. [56:  S. Susanti, H. Soerjatisnanta, R.W. Putri, ‘Legal Implication of Access and Benefit Sharing of Genetic Resources to Supporting the SDGs’ (2025) Journal of Law Politics and Humanities <http://dx.doi.org/10.38035/jlph.v5i5.1879> accessed 31st July 2025.] 

As a result of the sustainable development theoretical framework considered in this research, an analysis of A.S. Kehinde, I. Ebenezer & O.R. Omolade article titled Biodiversity as a Tool for Sustainable Development in Nigeria[footnoteRef:57] was made.  The authors acknowledge the role of biodiversity in a nation’s growth. It highlights the role of agricultural resources, and wildlife in economic growth. They state that a good “inter-bio relationship” between animals and plants in the same ecosystem yields robust and better biodiversity. They point out how biodiversity can be used for both domestic and commercial purposes. In relation to its commercial use, they highlight how biodiversity provides enormous industrial value with a wide range of materials being obtained directly from biodiversity including but not limited to building materials like fibres, dyes, resins, gums, adhesives, timber, rubber, oil, waxes and scents. In the article, they also highlight that a bulk of rural communities obtain a great portion of their income from biodiversity. Therefore, it is only fair that the people who house these resources being carted away for industrial purposes be well taken care of through the mechanism of benefit sharing from utilisation, & by ensuring sustainable usage, which shall in turn promote sustainable development. The authors emphasize the connection between biodiversity and poverty and long-term economic viability, which is the principal tenet of sustainable development. The crux of the article is that biodiversity is an important tool for achieving sustainable development by providing monetary and non-monetary advantages to humanity. The sustainable development theory is thus intrinsically linked with benefit sharing because ABS ensures economic value derived from biodiversity is equitably distributed. This helps to alleviate poverty, foster social equity and promote long-term conservation and sustainable use of biodiversity, which are all goals of the sustainable development theory. [57:  A.S. Kehinde, I. Ebenezer & O.R. Omolade ‘Biodiversity as a Tool for Sustainable Development in Nigeria’ (2022) <https://rjoas.com/issue-2022-05/article_23.pdf> accessed 31st July 2025.] 

[bookmark: _Hlk205073584]N. James & N. Thiruthy, in their article titled Governance Framework for Access and Benefit Sharing in the Hindu Kush Himalayan Region[footnoteRef:58], considered the ABS frameworks of the countries in the Hindu Kush Himalayan region, such as Afghanistan, China, Myanar, Nepal, India, Pakistan, Bangladesh, and Bhutan Republic, which are blessed with enormous biodiversity. The article highlighted the need for an effective ABS framework to protect biodiversity, prevent biopiracy, and protect the overall interests of local communities. The authors note India to be the first country in the region to adopt an effective legal framework to address issues of exploitation and provide for ABS.  Although the geographical focus of this study is Nigeria, the examination of frameworks in countries such as India provides significant insight for other nations, which is why it is being considered. [58:  N. James and N Thiruthy, ‘Governance Framework for Access and Benefit Sharing in the Hindu Kush Himalayan Region’ (2024) Vol 28(2) The Journal of World Intellectual Property.] 

The authors further highlighted the challenges posed by the transboundary nature of some resources and their effect on benefit sharing. The authors state that biodiversity has no borders and thus the intrinsic feature of biodiversity is that countries sharing borders such as Hindu Kush Himalayan countries need to collaborate to protect their resources from exploitation, smuggling and illegal trade. This collaboration is among the two mechanisms provided for in the Nagoya Protocol to address transboundary situations.[footnoteRef:59] The other mechanism is the multilateral benefit sharing mechanism (GMBSM), which can be utilised where Prior Informed Consent cannot be obtained.[footnoteRef:60] The authors highlighted how implementing the provisions of the Nagoya Protocol remains a challenge and proposed that the creation of a proper repository of information in the form of a database will aid monitoring and enforce consent. The article highlighted relevant regional frameworks of a similar nature, such as the Andean Pact 1996, the African Model Law, and the Central American Agreement.[footnoteRef:61] [59: The United Nations Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisation to the Convention on Biological Diversity (UNEP/CBD/COP/DEC/X/1), Article 11.]  [60:  Ibid, Article 10 ]  [61:  N. James and N Thiruthy (n58)] 

[bookmark: _Hlk205063846]Anina Vicent in her article titled Access and Benefit Sharing in the Context of Genetic Resources in the Digital Era[footnoteRef:62] sheds light on how technological advancements have led to a shift from traditional biopiracy and the need for the authorities to be alert. While the article does not offer an in-depth analysis of emerging forms of biopiracy arising from technological advancement, and focuses on India, this present study intends to explore this emerging concern and how it affects benefit sharing in Nigeria. This concern is echoed by  A.H Scholz, G. Nunez-Vega, K. Weissgold & K. Wussmann, in their article titled The Future Of Access and Benefit Sharing: What Next After the Adoption of Global Biodiversity Framework and Decision on Digital Sequence Information.[footnoteRef:63] They state that the recent Kunming Declaration lays a groundwork for change by its effort in addressing the long-term challenges faced in the implementation of ABS laws, such as the Nagoya protocol, and could form a basis for further development of ABS laws. The article further highlighted how Access and Benefit Sharing is often overshadowed by the other two objectives of the CBD.[footnoteRef:64] They noted the complex systems put in place by countries in line with CBD and Nagoya to ensure control and oversight, which instead increases the difficulty in the ABS system. The authors noted that while it may likely play a major role in reconciliation, fundamental inefficiencies will ultimately need to be addressed if parties to the CBD want to fulfil this third obligation of the CBD. It is on this basis that this study has been carried out in a Nigerian context to analyse fundamental inefficiencies impeding the implementation of benefit sharing, to proffer recommendations on the way forward. [62:  V. Anina, ‘Access and Benefit Sharing in the Context of Genetic Resources in Digital Era’ (2024) Vol 2(1) Trends in Intellectual Property Research, 7-12 <https://doi.org/10.69971/tipr.2.1.2024.18> accessed 31st July 2025.]  [63:  A.H. Scholz, G. Nunez-Vega, K. Weissgold & K. Wussmann, ‘The Future of Access and Benefit Sharing: What Next After the Adoption of Global Biodiversity Framework and Decision on Digital Sequence Information’ (2023) 16:27 Diversity <https://doi.org/10.3390/d16010027> accessed on 1st August 2025.]  [64:  The other two objectives of the CBD are conservation of biodiversity and the sustainable use of its components.] 

The foregoing literature review reveals that despite the breadth of scholarship on benefit sharing on an international level, a significant gap persists in its implementation in developing countries such as Nigeria. Much of the existing studies concentrate on legal provisions and theoretical expectations as well as the normative basis of ABS under the CBD & Nagoya Protocol, with insufficient analysis on the implementation gaps that impede the effective actualisation of the third objective of the CBD. Consequently, there is a need to understand why access and benefit sharing mechanisms remain largely ineffective in Nigeria. This research attempts to close this gap, by providing a comprehensive understanding of the issues and challenges affecting benefit sharing from biodiversity utilisation, and proposing informed recommendations on how the implementation of the ABS can be strengthened.
1.8. 	ORGANISATIONAL LAYOUT
This research is divided into five chapters, each designed to address the research objectives. The chapter arrangement has been structured in a chronological sequence, beginning from foundational aspects to key issues, conclusions and subsequently proffering recommendations. Each chapter is tailored in a manner to address a specific aspect of the topic.	
Chapter One begins with a general background of the study and the statement of the problem the research seeks to address. It goes further to present the aims and objectives of the research, the scope and limitation of the study, the significance of the study, and the research methodology used. The chapter then concludes with a review of existing literature related to the subject matter of the study and finally an overview of the contents of all the chapters. 
Chapter Two contains conceptual clarification of key terms which explores key issues related to the subject matter of the research. The terms discussed in the chapter include but are not limited to the meaning of access and benefit sharing, biodiversity, genetic resources, and biopiracy. The chapter also analyses the intersection between access and benefit sharing and intellectual property. The chapter concludes with a theoretical framework the research is based on. 
Chapter Three focuses on the legal aspect of the study. It analyses the laws and regulations governing access and benefit sharing for the utilisation of biodiversity in Nigeria, with a view to examining the efficacy of Nigeria’s legal and regulatory framework. The chapter considers the provisions of the Constitution of the Federal Republic of Nigeria 1999 as amended, National Environmental Standards & Regulations Enforcement Agency (Establishment) Act 2007, National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009, Patent and Designs Act, the Convention on Biological Diversity (1992) and the Nagoya Protocol (2010) amongst others. 
Chapter Four identifies the issues affecting, as well as the challenges hindering the implementation of the laws governing benefit sharing for genetic resources and associated traditional knowledge in Nigeria , including but not limited to lack of awareness, overlapping mandates across different agencies, Inadequate provisions on obtainment of PIC, lack of clear threshold for royalties, limited protection of genetic resources and its associated traditional knowledge by Nigeria’s IP system, etc. It also states the prospects of the current framework on Nigeria as well as its future potential.
Chapter Five presents a summary of the findings of the study, provides recommendations on the way forward, as well as the conclusions reached by the researcher.













[bookmark: _Hlk204267767]CHAPTER TWO
CONCEPTUAL CLARIFICATION OF KEY TERMS AND THEORETICAL
FRAMEWORK
2.1	CONCEPTUAL CLARIFICATION OF KEY TERMS
2.1.1	Biodiversity 
The word “biodiversity” is derived from a combination of two words, biological and diversity.[footnoteRef:65] The former refers to something pertaining to life or living things, and the latter refers to a notable heterogeneity, range, or variety.  It is the umbrella term covering the whole life system on the planet earth, encompassing tiny organisms, large animals and trees.[footnoteRef:66] In simpler terms, biodiversity refers to the variability that exists among living organisms from all sources, including terrestrial, marine, and other aquatic ecosystems, as well as the ecological complexes they are part of. This includes diversity within species, and also between species and their ecosystems.[footnoteRef:67] Nigeria is blessed with a rich biodiversity. In Adamawa State for instance, species such as Azadirachta indica (neem), Parkia biglobosa (African locust bean), and Khaya senegalensis (African mahogany) are commonly utilised for their therapeutic properties. These plants are employed in treating ailments such as malaria, gastrointestinal disorders, and skin infections.[footnoteRef:68] [65:  A.O. Adeniyi (n31).]  [66:  V. Anina (n62).]  [67: Secretariat of the Convention on Biological Diversity, Convention on Biological Diversity: ABS - Introduction to Access and Benefit Sharing’ (2010) https://www.cbd.int/abs/infokit/revised/web/all-files-en.pdf accessed 28th July 2025.]  [68:  B. M. Yerima & U. Y. Belel,’ Biodiversity and Botanical Resources in Adamawa State, Nigeria’ (2025)  International Journal of Earth Design and Innovation Research https://mediterraneanpublications.com/mejedir/article/view/751 accessed 28th July 2025.] 

Biodiversity has a great impact on human life, as there is a symbiotic relationship between varieties of life forms that depend on each other for survival. From time immemorial, the resources in our biodiversity have been utilised for the creation of food, medicine and shelter needed for human survival. Over time, they are now utilised for a wider range of purposes, ranging from commercial to non-commercial uses. 	
2.1.2 	Access and Benefit Sharing 
Access and benefit-sharing (ABS) refers to the way in which resources derived from biodiversity may be accessed, and how the benefits that result from their use are shared between the people or countries using the resources (users) and the people or countries that provide them (providers).[footnoteRef:69]  [69:  Secretariat of the Convention on Biological Diversity (n67)] 

The erosion, at an alarming rate, of biodiversity across the globe resulted in a need by the international community to conserve the genetic resources found in the ecosystem, and associated traditional knowledge held by local communities. At the same time, the utilisation of the resources was necessary because of how essential they are to human existence. The ABS system was introduced in order bridge the gap between commercialisation and conservation through proper value addition to the resources and the distribution of benefits derived from utilisation of said resources. Access and Benefit Sharing laws recognised the sovereign rights of countries over their genetic resources, and ensures that any benefits derived from utilisation of said resources must be shared fairly and equitable with the providers. It recognises the historical imbalance between the developing nations in the Global South and the developed countries in the Global North.[footnoteRef:70] The laws on ABS came into existence after agitation by countries for a framework to govern increasing conflicts over natural resources around the globe. The principle of permanent sovereignty concerning the liability principle was acknowledged worldwide in the mid-20th century.[footnoteRef:71] This is a divergence from the common notion previously held by the international community, where genetic and natural resources were considered the common heritage of mankind. With regards to biodiversity, the principle is to the effect that all countries have authority over their biological resources. This is the underlying principle of ABS laws. ABS seeks to balance the interests of both Providers and Users of genetic resources. [70:  J. Boruah, ‘Access and Benefit Sharing Mechanism: A Theoretical Framework’ (2021) <https://ssrn.com/abstract=3815252> accessed 11th August 2025.]  [71:  Ibid] 

[bookmark: _Hlk204464356]Access and benefit sharing (ABS) regulations and agreements are intended to provide benefits from the use of genetic resources and traditional knowledge (TK). However, over the last 30 years, only a few holders of traditional knowledge associated with genetic resources (TKGR) have received benefits.[footnoteRef:72] The benefits to be shared may be monetary, such as royalties from the commercialisation of resources, or non-monetary, such as capacity building through research skill development and knowledge exchange. An instance of a successful access and benefit sharing is the benefit-sharing agreement between the Council for Scientific and Industrial Research (CSIR) and the San peoples of South Africa for the Hoodia plant, which included monetary and non-monetary benefits, and the setup of the San Hoodia Benefit-Sharing Trust. This plant had been used by the indigenous people for centuries to starve off hunger. The CSIR patented the active compounds of Hoodia, which were found to suppress appetite and had potential in the anti-obesity market. NGOs advocated for the indigenous people to be allowed to benefit, which led to the agreement. It is a mechanism that has been employed to restore equilibrium to the asymmetry between users and providers in the spirit of fairness.[footnoteRef:73] It has become a specific principle of research governance consistent with social justice.[footnoteRef:74]	 [72:  G. Dutfield, R Wynberg, S Laird, S Ives (n41).]  [73: Convention on Biological Diversity; Art 5 & 6.]  [74:  M. Labuschaigne, ‘The Legal Regulation of Access and Benefit-Sharing with Regard to Human Genetic Resources in South Africa’ SSRN Electronic Journal (2011) <http://dx.doi.org/10.2139/ssrn.2103081> accessed on 6th August 2025.] 



2.1.3	Genetic Resources	
Genetic resources are genetic material from plants, animals or microbes that have potential value to be used in a manner that will provide value to human life. All living organisms, plants, animals, and microbes, carry genetic material that could be potentially useful to humans. These resources are either gotten from the wild, domesticated, or cultivated.[footnoteRef:75] They are either sourced from natural environments (in situ) or man-made such as gene banks, botanical gardens, microbial collections, etc (ex situ). Genetic resources are important because they can be studied in order to get a better understanding of the natural world and aid the production of goods and services. These genetic resources are not evenly distributed across different countries. Common understandings of these genetic resources, most times, come from traditional knowledge of genetic resources by local or indigenous communities who have passed on the knowledge on resources to subsequent generations.[footnoteRef:76] The need to protect these genetic resources found in ecosystems (conservation of biodiversity) and ensure sustainable use, while promoting fair and equitable usage led to the adoption of international instruments such as the Convention on Biological Diversity 1992 and the Nagoya Protocol. [75: Secretariat of the Convention on Biological Diversity (n67)]  [76: A. Heyns, S. Mzwakali, C. Martens, F. Rahman and J. Rees, ‘Access and Benefit-Sharing Toolkit’ (Natural Justice, Cape Town 2021) <https://naturaljustice.org/publication/abs-toolkit-buchu/>  accessed 9th August 2025.] 

2.1.4	Indigenous Communities 	
According to M. Labuschaigne, defining “indigenous community” is a challenge, as is observed in the 2004 UN document, The concept of indigenous peoples, by the UN Department of Economic and Social Affairs.[footnoteRef:77] However, this section will try to demystify the concept in the context of this research. [77:  M. Labuschaigne (n74)] 

According to the 2003 report of the African Commission on Human and Peoples' Rights (ACHPR), a Body of the African Union (AU) which was endorsed by the AU in 2005, in post-colonial Africa, the term ‘indigenous peoples’ does not mean the first habitants in a country, a continent or natives as understood in the Americas or Australia. According the 2003 report Commission indigenous people are those communities in Africa:
(a) whose cultures and ways of life differ considerably from the dominant society, and whose cultures are under threat, in some cases to the point of extinction;

(b) the survival of their particular way of life depends on access and rights to their traditional lands and the natural resources thereon;

(c) who suffer from discrimination as they are regarded as less developed and less advanced than other more dominant sectors of society;

(d)  who live in inaccessible regions, often geographically isolated, and suffer from various forms of marginalization, both politically and socially;  
 
(e) who are subjected to domination and exploitation within national political and economic structures that are commonly designed to reflect the interests and activities of the national majority; and

(f) who identify themselves as indigenous.[footnoteRef:78] [78: Working Group on Indigenous Populations/Communities and Minorities in Africa, Intersessional Activity Report to      the 81st Ordinary Session of the African Commission on Human and Peoples’ Rights (2024) <https://achpr.au.int/en/mechanisms/working-group-indigenous-populationscommunities-and-minorities-africa> accessed on 10th December, 2025.] 



In the context of biodiversity, indigenous people often refer to a specific, identifiable group of people who are custodians of resources or knowledge. They are groups of people who have historical ties to a particular territory and maintain distinct cultural practices, languages, and traditions that are different from those of others. These communities often have unique relationships with their land, which shape their social, economic, and political structures, and they are significantly impacted by cultural diffusion as globalisation and external influences can threaten their way of life.[footnoteRef:79] According to Science Direct, they are ethnic groups that have existed since the early ages of humanity, often called aboriginal or autochthonous people, who rely on natural resources for their livelihoods and preserve significant biodiversity while maintaining distinct cultural and social characteristics.[footnoteRef:80] The relationship between indigenous peoples and their land and its biodiversity is vital, as it is not just a resource but integral to their identity and spirituality. The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) 2007 affirmed the rights of indigenous people to self-determination and control over their territories, lands, and resources found therein. The CBD and Nagoya protocol further emphasised and require benefit sharing for the utilisation of biological diversity with the indigenous communities they are derived from.   [79:  B. Bahr, ‘Indigenous Communities: AP Human Geography’ Fiveable (2024) <https://library.fiveable.me/key-terms/ap-hug/indigenous-communities> accessed 9th August 2025.]  [80:  Science Direct, ‘Indigenous Communities’ (2025) <https://www.sciencedirect.com/topics/social-sciences/indigenous-population> accessed on 9th August 2025.] 

2.1.5	Biotechnology	
Biotechnology is the use of biodiversity in the creation of products for human use. It is any technological application that uses biological systems, living organisms, or derivatives thereof, to make or modify products or processes for specific use.[footnoteRef:81] This helps in the creation of new medications, agricultural products, and industrial chemicals, e.g., genetic engineering to produce pest-resistant plants, drought-tolerant crops, or even higher-yielding varieties, production of insulins and vaccines. According to Britannica, the most prominent area of biotechnology is the production of therapeutic proteins and other drugs through genetic engineering. The use of biotechnology in agriculture has proved the most controversial. Some activists have called for bans of genetically modified organisms (GMOs), while others have advocated for labelling laws to notify consumers of the presence of GMOs in food supply.[footnoteRef:82] [81: The Convention on Biological Diversity 1992, Article 2.]  [82:  Britannica, ‘Biotechnology’ (2025) <https://www.britannica.com/technology/biotechnology> accessed 9th August 2025.] 

Biotechnology relies heavily on genetic resources derived from biodiversity and thus, makes access and benefit sharing crucial to ensure fair and equitable distribution of benefits arising from the utilisation of the resources.
2.1.6 	Biopiracy	
Biopiracy is the violation of the rights of indigenous communities over their biological resources and related knowledge through exploitation, misappropriation or misuse. It is the unauthorised use, exploration, or commercialisation of indigenous knowledge, resources and biodiversity by external entities, often without consent or compensation.[footnoteRef:83] The implications of biopiracy are economic as well as ethical. These external entities in the form of companies and research institutions sometimes even patent the resources as their creation. A popular example is the grant of a patent for turmeric in the United States which belonged to an indigenous Indian community with neither attribution nor benefit sharing. The US Patent Office did grant Patent US5401504A in 1995 for the use of turmeric in wound healing, but this patent was successfully challenged by India's Council of Scientific and Industrial Research (CSIR) and revoked in 1997.[footnoteRef:84] It has been reported that the global pharmaceutical industry has derived significant value from traditional medicine obtained through biopiracy, with the industry valued at 1.42 trillion US dollars in 2021.[footnoteRef:85]  [83:  S. Portilio (n47)]  [84:  TaxTMI, ‘How India lost Neem but won Haldi?’ (2025) <https://www.taxtmi.com/article/detailed?id=14431> accessed on 13th August 2025.]  [85: C. Jack, ‘Biopiracy on Nigerian Traditional Medicine: A Case for Protection’ (2023) <https://www.researchgate.net/publication/374502706> accessed on 9th August 2025.] 

As a result of biopiracy, the original holders of biological resources and related traditional knowledge do not get to share in the profits made from the commercialisation of resources and knowledge derived from their communities. They also do not get any recognition for nurturing and developing the resources/knowledge in the first place.[footnoteRef:86] In addition to exploitation and lack of benefit sharing, other effects of biopiracy include overharvesting, habitat destruction, and the loss of plant and animal species, undermining the conservation efforts of indigenous communities and the overall objective of the CBD. [86: S. Kaniyan, ‘Biological Diversity and Traditional Knowledge’ (2007) <http://nbaindia.org/uploaded/docs/traditionalknowledge_190707.pdf> accessed 9th August, 2025.] 

2.1.7 	Bioprospecting
Bioprospecting is the systematic search for valuable biochemical and genetic materials from plants, animals, and microorganisms.[footnoteRef:87] It has been described as the least piratical form of biopiracy and the first step towards biopiracy.[footnoteRef:88] It has also been described as the collection and screening of biogenetic resources for commercial purposes. To help biodiversity-rich developing countries capture a greater proportion of the benefits from the industrial use of their resources while creating incentives for conservation, some conservationists, economists, and policymakers have, in recent years, been promoting ‘bioprospecting’ programs around the world, especially in the Tropics. The bioprospecting concept is based on the legal fact that nations have sovereign rights over their resources. As de jure gatekeepers of biological resources, it is thought that governments are in a strong position to negotiate favourable benefit sharing.[footnoteRef:89] Although historically, bioprospecting was carried out through gene hunting, in recent times however, it is capable of being carried out without actually visiting the original location the resources were derived from. This is because research institutions and botanical gardens hols ex situ collections of genetic resources, and the components can be gleaned from literature searches carried out on computer terminals from anywhere in the world. [footnoteRef:90] There is also a rise in the ability of digital data derived from genetic material to be utilised by external entities. This has begun to attract conversations regarding the deprivation of benefit sharing for indigenous communities through this act. This will be addressed in greater depth in chapter four of this research. [87:  L. Molochaeva, E. Orlova and L. Akhmetova ‘Biodiversity Conservation Through Biotechnology: Strategies and Practical Solutions’ (2024) <http://dx.doi.org/10.1051/bioconf/202414002002> accessed 9th August 2025.]  [88:  C. Jack (n85).]  [89:  G. Dutfield (n48).]  [90:  Ibid] 

2.1.8	Biosafety
Biosafety is the application of measures, policies, knowledge, techniques, equipment and procedures for minimising potential risks that modern biotechnology may pose to the environment and human health.[footnoteRef:91] It is used to prevent harmful incidents such as unintentional exposure to pathogens and toxins, or their accidental release. The relationship between biosafety and ABS is they are key aspects of the international legal framework governing genetic resources. This connection is best understood by looking at two supplementary protocols of the CBD i.e. the Nagoya protocol and the and the Cartagena protocol on biosafety. While the former provides for benefit sharing, the latter provides for safe handling, transportation and safe use of living modified organisms. Biosafety is a prerequisite for ABS. Before a country (such as Nigeria for instance), can grant access to its genetic resources for research that may involve modern technology, it must ensure that such activity will not pose a risk to the country’s biodiversity or on human health. ABS on the other hand ensures the social and economic fairness of the outcome. The National Biosafety Management Agency Act, 2015 provides for the establishment of the National Biosafety Management Agency charged with a mandate for providing regulatory framework, institutional and administrative mechanism for the application of modern biotechnology in Nigeria with a view of protecting and preventing any adverse effect on human health, animals, plants and the environment at large. [91: The National Biosafety Management Agency Act 2015, Section 43.] 

2.1.9	Common Heritage of Mankind 
The idea of the common heritage of mankind was first launched in a memorable speech made at the United Nations (UN) General Assembly on 1st November 1967 by Mr Arvid Pardo (a representative of Malta). This concept is to the effect that no state shall claim or exercise sovereignty over any part of the Area (the deep sea) or appropriate any part thereof, and that all rights over resources are vested in mankind as a whole. This was the main innovation incorporated in the United Nations Convention on Law of the Sea (UNCLOS)1982. Debates arose over this concept and how it applied to genetic resources being discovered in the deep-sea bed. This is because the UNCLOS applies mainly to mineral resources and came into existence before the scientific value of deep-sea genetic resources were fully understood.[footnoteRef:92]. Common heritage of mankind provides for international corporation in the exploration and usage of the deep-sea bed and the ocean floor as well as outer space and it celestial bodies. It further established international management of the deep-sea bed and regulated utilisation by an organ of the International Seabed Authority (ISA). It includes an obligation to preserve the area for future generations, usage, and even benefit sharing.[footnoteRef:93] This idea has been subject to a lot of criticism and was one of the reasons why countries like United States of America did not adhere to it. Access and benefit sharing emerged as a result of the Convention on Biological Diversity 1992, which resulted in a landmark shift from this idea that genetic resources were common heritage of mankind.  In more recent times, the applicability of the principle renamed as Common Heritage of Humankind principle, to marine genetic resources in areas beyond national jurisdictions have been heavily debated as part of the negotiations which led to the landmark UN High Seas Treaty agreed in March 2023 (also known as BBNJ Treaty or BBNJ agreement).[footnoteRef:94] [92:  T. Scovazzi, ‘The Concept of Common Heritage of Mankind and the Genetic Resources of the Seabed beyond the Limits of National Jurisdiction’ (2007) <https://www.researchgate.net/publication/370542725_The_concept_of_common_heritage_of_mankind_and_the_genetic_resources_of_the_seabed_beyond_the_limits_of_national_jurisdiction>  accessed 11th August, 2025.]  [93:  R. Wolfrum, ‘Common Heritage of Mankind’ Oxford Public International Journal (2009) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1149?p=emailAelOWLJAS6.Ew&d=/10.1093/law:epil/9780199231690/law-9780199231690-e1149&print> accessed on 11th August 2025.]  [94:  M. Massimi ‘The Fraught Legacy Of The Common Heritage Of Humankind Principle For Equitable Ocean policy’ Environmental Science & Policy (2024) <https://www.sciencedirect.com/science/article/pii/S1462901124000157>  accessed 11th August 2025.] 

2.1.10	Traditional Knowledge 	
[bookmark: _Hlk194237225]Traditional knowledge is an integral part of indigenous cultures, shaping their identities and connecting them to their ancestral lands.[footnoteRef:95] Traditional knowledge is generally understood to mean the know-how, skills, innovations and practices developed by indigenous people and local communities and passed on from generation to generation.[footnoteRef:96] The knowledge that indigenous people and local communities have developed regarding the use of plants for medicinal purposes is traditional medical knowledge. Although traditional knowledge and traditional cultural expressions existed long before the intellectual property system was developed, they were not considered, for the most part, protectable subject matter, because they do not fulfil certain criteria of protection under the intellectual property system. For instance, the requirements of originality, fixation and identifiable author for copyright protection, and the requirement of novelty and inventive step for patent protection cannot be met.[footnoteRef:97] Although there are a number of gaps in the way intellectual property can protect traditional knowledge and traditional cultural expressions, existing intellectual property laws can be useful to protect and promote contemporary creations and innovations of indigenous peoples and local communities. The World Intellectual Property Organisation (WIPO) facilitates a normative process, which aims to develop an international legal instrument or instruments that would specifically address the protection of traditional knowledge, traditional cultural expressions and genetic resources. These negotiations have been and are still being carried out within the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the IGC).[footnoteRef:98] An instance of a community using IP laws to gain benefit from its traditional knowledge is when an Aboriginal community in Australia entered into partnership with a university to develop painkilling drugs based on herbal treatments known to the community for many years. The new drugs were protected through a patent, and agreements were also entered to allow them to commercially benefit. Other examples of TK include plao-noi used by Thai traditional healers to treat ulcers, hoodia cactus used by the Sans people to starve off hunger while out hunting, sustainable irrigation maintained through traditional water systems such as the aflaj in Oman and Yemen, and the qanat in Iran, unique bodies of knowledge, seasonal migration patterns of particular species in the Hudson Bay region maintained by the Cree and Inuit, indigenous healers in the western Amazon use the Ayahuasca vine to prepare various medicines, imbued with sacred properties.[footnoteRef:99]  In situations where external entities exploit this knowledge without permission, it disrupts the transmission of this knowledge from one generation to the next, thus leading to the erosion of a community’s cultural heritage.[footnoteRef:100] [95:  S. Portillio (n47).]  [96:  World Intellectual Property Organisation, Intellectual Property and Traditional Knowledge (WIPO Publication 2022) <https://www.wipo.int/export/sites/www/tk/en/docs/ip-tk-introduction-en.pdf> accessed 22nd August 2025.]  [97:  Ibid ]  [98:  WIPO, Booklet n0 2 Intellectual Property and Traditional Knowledge (WIPO Publication; no. 920(E) 2005) <https://www.wipo.int/edocs/pubdocs/en/tk/920/wipo_pub_920.pdf>accessed 22nd August 2025.]  [99:  Ibid]  [100:  Ibid] 

2.1.11	Traditional Cultural Expressions 
According to World Intellectual Property organisation, Traditional Cultural Expressions (TCEs) otherwise known as “expressions of folklore” can generally be understood as the tangible and intangible forms in which traditional knowledge and cultures are expressed. Examples of traditional cultural expression include traditional dances, songs, names, signs, symbols, designs and ceremonies etc. Similar to TK, TCEs form part of the identity and heritage of traditional or indigenous communities, and are passed on from generation to generation.
TCEs can sometimes be protected by existing IP systems, such as copyright and related rights, geographical indications, appellations of origin and trademarks. For instance, the contemporary adaptations of folklore are copyrightable, while performances of traditional songs and music may come under the WIPO Performances and Phonograms Treaty and Beijing Treaty on Audiovisual Performances. Trademarks can be used to identify authentic indigenous arts, as the Maori Arts Board in New Zealand, Te Waka Toi, has done. Some countries also have special legislation for the protection of folklore.[footnoteRef:101] WIPO’s Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore is currently finalising international legal protection of TCEs which is a welcome development towards the protection of the rights and heritage of indigenous communities.[footnoteRef:102] [101: World Intellectual Property Organisation, ‘Traditional Cultural Expressions’ <https://www.wipo.int/en/web/traditional-knowledge/traditional-cultural-expressions/index> accessed on 10th August 2025.]  [102:  Ibid] 

2.1.12	Intellectual Property and Benefit Sharing	
A study on the implementation of benefit sharing requirements for genetic resources necessitates a clear understanding of the nexus between two distinct, yet interconnected concepts i.e. benefit sharing and intellectual property. It is important to note that there are areas between access to genetic resources and traditional knowledge (access) and participation in their use (benefit sharing) that lie outside the strict regulatory ambit of the CBD.[footnoteRef:103]  The nexus between intellectual property and biodiversity conservation has been subject of sustained tension and policy debate following the negotiation and implementation of the United Nations’ Convention on Biological Diversity (CBD) in 1993 and the World Trade Organisation’s Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) in 1995.[footnoteRef:104] Genetic resources are not creations of human minds and thus not directly protected by intellectual property law, however, various sectors use genetic resources for research and development. The information, products, and processes resulting from such research and development are creations of the mind and thus the utilisation of genetic resources may create Intellectual Property Rights that may be subject to protection. At the stage of negotiation, parties may need to consider what possible results could arise from the utilisation of genetic resources and associated traditional knowledge. Parties may also consider what IP implications may arise in the context of the mutually agreed terms, including as regards the conclusion of the agreement, granting of access to the genetic resources, and the carrying out of R&D.[footnoteRef:105] In a nutshell, while IPR can serve as a mechanism for commercialising products developed from genetic resources and associated traditional knowledge, where IPR is granted without meeting ABS obligations of acquiring Prior Informed Consent (PIC), Reaching Mutually Agreed Terms (MAT), or without sharing of benefits, it amounts to biopiracy. [103: A. Seiler, G. Dutfield, ‘Regulating Access and Benefit Sharing: Basic Issues, Legal Instruments, Policy Proposals’ (2001) <https://d-nb.info/1273118189/34> accessed 10th August 2025.]  [104:  C Lawson (n54)]  [105:  World Intellectual Property Organisation, A Guide to Intellectual Property Issues in Access and Benefit Sharing Agreements (WIPO Publication No 1053 2018) <https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1052.pdf> accessed 10th August 2025.] 

2.1.13 Patent
A patent is an exclusive right granted under law to protect an invention that is new. Patents are of utmost importance to technicians, technologists, researchers, scientists, engineers, pharmacists and other professionals.[footnoteRef:106] This right granted excludes others from making, using, or selling an invention, thus providing legal protection for their inventions. On another hand, patent also benefits the society by providing public access to technical information about the invention, thus promoting innovation. [footnoteRef:107]In Nigeria, the patent system is governed by the Patent and Designs Act 1970, and they are usually granted for a period of twenty years. In order for patents to be registrable in Nigeria, section 1 of the Act for it to be new, show inventive step, and must be capable of industrial application. [106: F.O. Babafemi, Intellectual Property: The Trademarks, Patents and Industrial Design in Nigeria (1st edn, Justinian Books 2007).]  [107: World Intellectual Property Organisation, ‘Patents’ https://www.wipo.int/en/web/patents#:~:text=What%20is%20a%20patent%3F,inventions%2C%20and%20thus%20accelerating%20innovation. Accessed 30th September 2025.] 

In the context of biodiversity management and benefit sharing, a patent can be granted for an invention derived from, or related to biological resources or associated traditional knowledge, provided such invention satisfies the requirements of novelty, inventive step, and industrial applicability. Pharmaceutics (as well as other industries) apply for patents for inventions such as novel medication derived from genetic resources and associated traditional knowledge of indigenous communities, and thus raises questions about equitable access and the sharing of benefits arising from their utilisation.
2.1.14	Labelling
This is a concept under environmental law under the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES). It refers to specific standardised physical markings or documentation requirements for certain specimens in International Trade which serve as a critical tool for traceability, legal verification, and environmental monitoring[footnoteRef:108] The labels usually include the name and address of the sending institutions over the signature of a responsible officer of the specific institution. Environmental labels are an internationally recognised means of communicating the environmental credentials of products in response to consumer demand for information. Different labels take different assessment approaches, but the common goal is to present verifiable and accurate information and to promote products and services that have potentially less impacts on the environment by aiding buyers to make better informed choices.[footnoteRef:109] [108:  Cites Secretariat, Model Law on International Trade in Wild Fauna and Flora https://cites.org/sites/default/files/eng/prog/Legislation/E-Model%20law-updated-clean.pdf> accessed 12th December 2025.]  [109:  M. Koszewska, ‘Handbook of Life Cycle Assessment (LCA) of Textiles and Clothing’ (2015) <https://www.sciencedirect.com/science/chapter/edited-volume/abs/pii/B9780081001691000150> accessed 12th December 2025.] 

Although labelling under CITES does not directly regulate access to, and benefit sharing for genetic resources, the concept is relevant to ABS implementation because traceability and documentation systems are essential for monitoring the movement and utilisation of genetic resources. Effective labelling mechanisms help ensure transparency and reduce the risk of misappropriation, thereby complementing ABS compliance frameworks.
2.1.15	Geographical Indications
According to the World Trade Organization (WTO) under Article 22.1 the Trade-Related Aspects of Intellectual Property Rights[footnoteRef:110], geographical indications (GI) are defined as: [110:  TRIPS Agreement 1995, Article 22.1.] 

indications which identify a product as originating in the territory of a member, or a region or locality in that territory, where a given quality, reputation or other characteristic is essentially attributable to its geographic origin.[footnoteRef:111] [111:  Ibid] 


In practical terms, a GI is a sign or label that links a product to a specific geographical area, and its quality, reputation, or unique features must be tied to that location. TRIPS sets the minimum global standard for GI protection among WTO member states. The goal is to prevent misuse or imitation of products whose identity and value are tied to their region of origin, International Framework for GIs.[footnoteRef:112] GIs are commonly used for agricultural produce, beverages, artisanal products and certain industrial goods. Examples of well-known GIs include Rooibos Tea from South Africa, Kona Coffee from Hawaii, Bavarian Beer from Germany, Argan Oil produced in Morocco, and Basmati Rice associated with regions in India and Pakistan. Similarly, Nigeria has several products that are consistently identify as GI candidates, such as the Nsukka Yellow Pepper, renowned for its distinctive aroma and pungency, the Ofada Rice from Ogun State, the Ijebu Garri noted for its characteristic sour taste, and the highly reputed Nigerian leather from Kano, which is internationally recognised for its craftsmanship and tanning techniques. GIs perform several important functions: they prevent consumer deception, protect traditional production methods, support rural economies, and enhance market value by signalling authenticity. [112:  All Africa Intellectual Property Summit, ‘Significance of Nigeria Draft Geographical Indications Bill’ (2025) <https://africaipsummit.it-rc.org/2025/04/30/significance-of-nigeria-draft-geographical-indications-bill/> accessed 12th December, 2025.] 

Unlike simple indications of source such as generic product labels that merely state where something was produced and - unlike appellations of origin, which require that qualities arise exclusively from natural and human factors in a region, GIs cover a broader category of products whose distinctiveness is substantially linked to place but not necessarily produced through uniform methods.[footnoteRef:113] Although sometimes grouped with trademarks, GIs differ significantly. Trademarks identify the commercial source of goods belonging to one entity or proprietor to use it to identify goods or services or to authorise another to use it in return for payment, whereas GIs identify products that share a collective geographical origin used by multiple eligible producers, the protection of which, is usually, enjoyed by all traders from a particular geographical location.[footnoteRef:114] [113: O. Adebaya, ‘The Rationale for Protecting Geographical Indications in Nigeria’ (2020) https://spaajibade.com/the-rationale-for-protecting-geographical-indications-in-nigeria-oreoluwa-adebayo/ accessed 12th December 2025.]  [114:  Ibid] 

GIs may be protected through sui generis legislation, public regulatory systems, or certification/collective marks, depending on national frameworks. These mechanisms usually certify qualities such as authenticity, traditional methods, or geographical provenance. In Nigeria, Gis are protected through our trademark laws as there is no sui generis legislation for it.[footnoteRef:115] Once registered, GIs become enforceable under trademark or unfair competition laws, providing tools to prevent misuse or imitation. However, there is currently a draft bill, (Geographical Indications Bill) for Nigeria by the Nigerian Technical Working Group on Geographical Indications (TWG-GI) concluded in January 2025, waiting for onward transmission to Federal Executive Council (FEC) and eventually the National Assembly.[footnoteRef:116] [115:  Trade Marks Act, 1965.]  [116:  All Africa Intellectual Property Summit (n112)] 

While GIs do not constitute an ABS mechanism, they are relevant to this study because both regimes seek to protect community-based knowledge, cultural identity and economic interests. GIs demonstrate another legal pathway through which local communities derive value from their biological and cultural heritage, highlighting the need for an equally robust ABS framework for genetic resources and associated traditional knowledge.

2.1.16 BIODIVERSITY RESOURCE UTILISATION  
Utilisation of Biodiversity Resources or Biodiversity Resource Utilisation refers to the use and application of biological resources, genetic materials, and ecosystem components for scientific, economic, medicinal, agricultural, industrial, cultural, and environmental purposes. The World Health Organisation stated that People depend on biodiversity in many ways. Biodiversity utilisation encompasses the ways in which humans derive value and benefits from biodiversity, whether through the use of its resources in food production, pharmaceutical development, biotechnology, agriculture, cosmetics, forestry, ecotourism, or traditional medicine. The concept extends beyond mere exploitation of natural resources and is closely linked to the principle of sustainable utilisation recognised under international environmental law, particularly the Convention on Biological Diversity (“CBD”). Sustainable utilisation requires that biological resources be used in a manner that does not lead to their long-term depletion, thereby ensuring that present and future generations continue to benefit from them. Biodiversity utilisation also includes research and development activities involving genetic and biochemical resources, especially within the framework of access and benefit-sharing under the Nagoya Protocol. Furthermore, biodiversity plays a significant role in human well-being and public health, as ecosystems provide essential services such as food security, disease regulation, medicinal resources, climate regulation, and water purification. Consequently, the utilisation of biodiversity is not only an economic or scientific concept, but also an environmental and socio-legal one that seeks to balance human development, conservation, equity, and sustainability.

2.2 	THEORETICAL FRAMEWORK 	
This section presents the theoretical frameworks that underpin the implementation of benefit sharing requirements for the utilisation of genetic resources and associated traditional knowledge in biodiversity. By examining these frameworks, this study aims to provide a deeper understanding of the conceptual foundations that shape the governance of access and benefit sharing (ABS).
2.2.1 	Ecological Economics Theory	
There exist certain pressing problems in today’s world (such as global warming, climate change, species extinction, and wealth distribution) which are not well covered by existing disciplines.[footnoteRef:117] For instance, environmental and resource economics covers only application of neoclassical economics to environmental and resource problems. Ecology mostly sticks to “natural systems” although sometimes touch on human impacts on the ecosystem. This ecological economics theory, adds to these existing concepts and tries to provide a broad holistic and interdisciplinary view of the world by studying the ecosystem and economic system together.[footnoteRef:118] Although ecological economics is a relatively new theory and a young field of study, emerging in the late 1980s, its intellectual roots go back at least to the 1880s. Many contributions that had disappeared from academic interest was given renewed attention by the field's founders. Important works included Sergei Podolinsky's energy accounts for agriculture, Frederic Soddy's criticism of Keynes' view of economic growth and not least Nicolau Georgescu-Roegen's work bringing thermodynamics into the study of economic processes. Economic historian Joan Martinez-Alier's book Ecological Economics: Energy, Environment and Society (1987) was central in bringing new life to these and other forgotten theorists.[footnoteRef:119] Ecological economics arose from a combination of a vision and a reaction. It was a reaction against neoclassical theory, which was considered to be fundamentally problematic in a number of areas.[footnoteRef:120] The neoclassical environmental economics focuses on efficiency, optimization and utility, ecological economics is primarily concerned with how we can create good and sustainable societies. Despite its short existence as an academic subject or field of study, ecological economics has developed substantially, from a theory that first focused on the technical aspect and ecological economic interactions, to increasingly incorporating social aspects. Economists such as K. William Kapp, Thorsten Veblen and Karl Polanyi, as well as feminist economics have been important for the understanding of how economic systems works socially. In general, ecological economics contains elements from many heterodox economics theories, in particular institutional economics, feminist economics, Marxist economics, evolutionary economics and also from happiness research.[footnoteRef:121]  [117: R. Constanza, ‘What is Ecological Economics’ (1989) <https://www.uvm.edu/~jfarley/EEseminar/readings/What%20is%20ecological%20economics.pdf> accessed on 12the August 2025.]  [118: Ibid]  [119:  T. Smith, ‘A Short Introduction to Ecological Economics’ (2025) <https://mpra.ub.uni-muenchen.de/123544/> accessed on 12th August 2025.]  [120:  Ibid]  [121:  Ibid] 

Ecological economics involves the rethinking of the fundamental problems in the ecosystem, with an aim of working out new ways of addressing them.[footnoteRef:122] Ecological economics takes a biophysical perspective on the economy. It does not only encompass the biophysical embeddedness of the economy, but also implies that it is subject to immutable laws of nature, such as thermodynamics and energy theory. Therefore, care has to be taken in how resources are utilised.[footnoteRef:123] The Ecological economics theory argues that the evolution of human economy has shifted from a time when man-made capital was the main constraint on growth to a time when the scarcity of remaining natural capital has become the primary limitation.  [122: R. Constanza (n117)]  [123: T. Smith (n119)] 

In the past, economic growth was mainly limited by lack of human made capital like machinery. Natural resources were abundant so the focus was mainly on building more infrastructure in order to improve production of more goods and services and overall GDP. The world has however changed since then; populations have increased while natural resources are depleting day by day with a significant record of massive erosion of biodiversity. Thus, the theory posits the economy should be aimed at improving human wellbeing rather than simply increasing GDP.[footnoteRef:124] And thus, benefit sharing which also aims to improving human wellbeing, while sustaining our natural ecosystem can be said to fall under the purview of this theory. [124:  R. Constanza (n117).] 


2.2.2	Environmental Justice Theory	
The environmental justice theory was propounded by Dr. Robert Bullard, a sociologist, who is widely recognised as the "father of environmental justice" for his foundational research in the 1970s and 80s.[footnoteRef:125] The key principle of the environmental justice theory is that minority and low-income individuals, communities and populations should not be disproportionately exposed to environmental hazards, and that they should share fully in making the decisions that affect their environment.[footnoteRef:126] The earliest academic discourses on environmental justice originally focused on the existence of inequity in the distribution of environmental harms.[footnoteRef:127] The concept was used to demonstrate how some communities received more environmental risks than others. Those environmental harms were viewed as yet another manifestation of broader social injustice and as a result, equity was a key frame in the initial consideration of environmental injustice[footnoteRef:128]. That early focus on inequity quickly expanded to include a range of issues from the generally unequal nature of environmental protection to the distribution of a range of environmental goods as well as bads. The discourse of environmental justice has broadened and expanded in scope far beyond its initial application to inequities in the distribution of environmental risks.[footnoteRef:129] The environmental justice framework is evidently illustrated by the use of environmental justice as an organising theme by a number of global movements, such as food security, indigenous rights, and anti-neoliberalism[footnoteRef:130]. The theory addresses injustice not only at the level of individuals, but also at the community level. For instance, while environmental justice provides the basis for addressing cases of asthma arising from exposure to environmental pollution in urban settings, it also underpins claims such as that of the San people of Southern Africa in relation to the unauthorised use of their traditional knowledge and genetic resources. In both contexts, the injustice extends beyond individual harm to encompass the disruption of community well-being, social cohesion, and the capacity of affected communities to sustain their ways of life. [125:  K. Boyle, ‘The Principles of Environmental Justice’ <https://leadthechange.bard.edu/blog/the-principles-of-environmental-justice#:~:text=That's%20how%20you%20might%20describe,or%20part%20of%20a%20pattern.>  accessed 11th September 2025.]  [126:  M.B. Gerrard and S.R. Foster, The Law of Environmental Justice: Theories and Procedures to Address Disproportionate Risks (Faculty Books 2009) 236 <https://scholarship.law.columbia.edu/books/236> accessed on 12th August 2025.]  [127: D. Schlosberg, ‘Theorising Environmental Justice: The Expanding Sphere of a Discourse’ (2013) Vol 22:1 Environmental Politics <https://www.researchgate.net/publication/263598907_Theorising_Environmental_Justice_The_Expanding_Sphere_of_a_Discourse> accessed 20th December 2025.]  [128:  Ibid, p.38.]  [129:  Ibid]  [130:  Ibid, p.42.] 

Access and Benefit Sharing as provided for under the CBD and the Nagoya Protocol, promotes environmental justice, through its key requirements of equity, fairness, and its PIC requirements from indigenous/local communities housing the resources and benefit sharing. Notwithstanding, critiques (on the same basis of the environmental law theory) have criticised the CBD and Nagoya Protocol for overlooking customary rights and seem oblivious of the aspiration of the indigenous community’s sustenance and wellbeing.[footnoteRef:131] Proponents of this theory advocate for a more communitarian, people centred approach to biodiversity management that incorporates cognitively just access to knowledge and respects the inherent value and sovereignty of local communities and their ecosystems, which forms part of the goal of access and benefit sharing.  [131:  M.Z. Normani, ‘The Access and Benefit-Sharing Regime: An Environmental Justice Perspective’ Environmental Policy and Law (2020) <http://dx.doi.org/10.3233/EPL-190172> accessed on 13th August 2025. ] 

2.2.3. The Utilitarian Theory
This theory is also known as the economic or incentive theory. It was championed by economists/philosophers such as Jeremy Bentham and Mill whose objectives were to make every policy universal with an aim to achieve greatest good for the greatest number. The utilitarian theorists propose that the creators of intellectual property must be given adequate incentive and so it is also known as the incentive theory.[footnoteRef:132] When individuals are assured of exclusive rights over their creations, they are more inclined to invest time, effort, and resources in producing works. Society, in turn, benefits from the emergence of new inventions, cultural products, and technologies.[footnoteRef:133] The primary essence of this theory is that industrial progress and cultural goods can create a better and economic impact on the society. They posit that a simple certification process with expected benefits higher than production cost shall encourage the development of inventions and creative works. [132:  Law Notes, ‘Utilitarian Theory’ (Law Notes) <https://lawnotes.co/utilitarian-theory/> accessed 20th December  2025.]  [133:  Ibid.] 

A criticism of this theory, is that while Intellectual Property Rights may create utility gains (e.g. new technologies, new plant varieties, new medicines), these utility gains are neutralised by losses caused by exclusivity. For instance, higher prices make products inaccessible to poorer populations leading to concentrations of benefits in fewer hands, often the Global North.[footnoteRef:134] In the context of biodiversity governance especially in relation to patent law, the utilitarian theory provides an important but incomplete justification for the use of genetic resources. While exclusive intellectual property rights are defended on the basis that they incentivise innovation and generate overall societal benefit, this logic often privileges downstream innovators while marginalising the contributions of biodiversity-rich states and indigenous communities. In practice, patents over inventions derived from genetic resources may generate economic utility, yet fail to ensure that the benefits of such innovation are equitably shared with those who conserve and provide access to these resources. Access and Benefit-Sharing frameworks therefore emerge as a response, seeking to balance innovation incentives with arrangements that maximise overall social welfare, including the long-term conservation of biodiversity.  [134: Praptibhattacharya30, ‘Theories of Intellectual Property Rights’ (2020) <https://legaldesire.com/theories-of-intellectual-property-rights/> accessed on 13th August 2025. ] 

In the context of ABS, this theory can also be used to argue that in addition to patent holders deriving benefits, the provision of benefits to indigenous and local communities can be justified as a necessary incentive to sustain biodiversity conservation and knowledge-sharing, thereby maximising overall societal benefit. Without a system for benefit-sharing, communities might be less willing to conserve biodiversity or share their knowledge, which would ultimately be a loss for society at large. This theory provides an economic justification for ABS, balancing the private rights of bio prospectors with public interest in biodiversity conservation and the well-being of source communities.

2.2.4.	Sustainable Development Theory 
[bookmark: _Hlk205994610]As a result of the industrial revolution, the human population began to increase rapidly and the exploitation of wealth from nature resulted in a rapid increase in the volume of waste disposed in the environment. At the same time, mankind was faced with worsening problems such as food shortage, energy crisis and ecological crisis which slowed economic growth and caused local social unrest. Sustainable development then emerged and became a fundamental strategy to guide the world’s economic transformation. The concept of sustainable development was introduced in 1972 by George P. Mitchell, recognized as the father of sustainability. Its initial major international acknowledgment occurred at the 1972 UN Conference on the Human Environment in Stockholm.[footnoteRef:135] However, it was the 1987 Brundtland Report, “Our Common Future,” that truly popularized the statement of sustainable development as we understand it today. This report provided a clear explanation of the interconnectedness of environmental degradation, poverty, and economic inequality.[footnoteRef:136] It is an approach to development that aims to meet needs of existing world population without compromising the ability of future generations to meet their own needs.[footnoteRef:137]  The sustainable development theory is saying to protect natural earth from destruction through deliberate sustainable practices.[footnoteRef:138] Through the provision of incentives to providers to conserve their genetic resources, ABS directly contributes to the environmental pillar of sustainable development.[footnoteRef:139]Access and Benefit Sharing is designed to address issues of historical injustice, promote equity, and foster sustainable development. This theory provides a framework for critiquing whether current ABS laws and policies are effective in achieving these broader social goals, and the factors that impedes the achievement of these goals. [135: The Talema Group, ‘An Introduction to Sustainability’ (2024) https://talema.com/introduction-to sustainability/#:~:text=The%20concept%20of%20sustainable%20development,the%20Human%20Environment%20in%20Stockholm.> accessed 11th December, 2025.]  [136: Sustainability Directory, ‘Sustainable Development Theory’ (2024) https://climate.sustainability-directory.com/term/sustainable-development theory/#:~:text=It's%20not%20just%20about%20environmentalism,to%20meet%20their%20own%20needs. Accessed 11th December, 2025.]  [137:  L. Shi, L. Han, F. Yang & L. Gao, ‘The Evolution of Sustainable Development Theory: Types, Goals, and Research Prospects’ Sustainability (2019) <http://dx.doi.org/10.3390/su11247158> accessed 13th August 2025.]  [138:  S.H.S. Hanna & G.P. Cesaretti, ‘The Theory of Sustainable Development: A Review’ (2019) RIVISTA DI STUDI SULLA SOSTENIBILITA <https://ideas.repec.org/a/fan/rissri/vhtml10.3280-riss2019-002004.html> accessed 13th August 2025.]  [139:  L. Shi and others (n137).] 

From the foregoing theoretical perspectives, it becomes evident that not all frameworks offer equal analytical value for understanding the governance of Access and Benefit Sharing (ABS) in Nigeria. The theories provide substantial explanatory value for this study, with one being the most prominent. Firstly, the Ecological Economics Theory highlights the intrinsic and economic value of biodiversity, supporting the rationale for equitable benefit sharing. Secondly Utilitarian Theory offers an incentive-based justification for compensating communities, while the Sustainable Development Theory also aligns with ABS by its emphasis on the need to balance conservation, resource use, and the needs of future generations.
However, among all the theories considered, Environmental Justice Theory emerges as the most applicable framework for this dissertation. ABS is fundamentally concerned with redressing historical inequities, preventing the exploitation of indigenous and local communities, ensuring fairness in access processes, and guaranteeing that benefits derived from biodiversity utilisation are shared in a fair and equitable manner. Environmental justice directly speaks to these core principles by emphasising equity, participatory decision-making, recognition of community rights, and the fair distribution of environmental gains and burdens. This aligns squarely with the objectives of the CBD, the Nagoya Protocol, and Nigeria’s overall ABS framework.
Accordingly, Environmental Justice Theory provides the strongest foundation for evaluating Nigeria’s ABS regime, particularly in analysing the extent to which the legal and regulatory system promotes fairness, protects indigenous knowledge holders, and ensures equitable benefit-sharing for the utilisation of their genetic resources and associated traditional knowledge. It is therefore adopted as the most relevant guiding theory for the subsequent analysis in this dissertation.














CHAPTER THREE
[bookmark: _Hlk203897301]LEGAL AND REGULATORY FRAMEWORK GOVERNING ACCESS AND BENEFIT SHARING FROM UTILISATION OF BIODIVERSITY RESOURCES IN NIGERIA 
[bookmark: _Hlk203914838]3.1	National Legal Framework		
3.1.1	The Constitution of the Federal Republic of Nigeria 1999 (as amended)
[bookmark: _Hlk210243822][bookmark: _Hlk210243889]The Constitution of the Federal Republic of Nigeria, 1999 (as amended), often referred to as the grundnorm, is the source from which all other Nigerian laws base their validity. It is the foundation from which all other valid laws are made, as all other laws are subject to the Constitution. Any law inconsistent with the provisions of the Constitution is considered null and void pursuant to the provisions of section 1 subsection 3 of the Constitution.[footnoteRef:140]  The Constitution, under Chapter II, provided the Fundamental Objectives and Directive Principles of State Policy, and assigns the state the responsibility of protecting and safeguarding the environment. The Federal High Court in Gbemre v. Shell (Suit No. FHC/B/CS/53/05) held that the right to life under Section 33 of the 1999 Constitution and the right to dignity under Section 34 includes the right to a clean and healthy environment. This position of the FHC was further strengthened by the Supreme Court in 2018 in the landmark judgment of Centre for Oil Pollution Watch v. NNPC (2019) 5NWLR (PART 1666) 518. Specifically, the court stated that the combined reading of section 17(4) of the Oil Pipelines Act, section 33 of the Constitution and article 24 of the African Charter on Human and Peoples' Rights (Ratification and Domestication) Act recognizes the right of the citizenry to a clean and healthy environment to sustain life.[footnoteRef:141] Thus providing a somewhat jurisprudential finality on the status of that right i.e. as a fundamental human right.    [140: The Constitution of the Federal Republic of Nigeria, 1999 (as amended), section 1 (3).]  [141: Gbemre v. Shell Petroleum Dev. Co. Nigeria (2005) 6 AHRLR 152; Centre for Oil Pollution Watch v. NNPC (2019) 5NWLR (PART 1666) 518; Ramos Bolaji, “Environmental Public Interest Litigation In Nigeria: The Paradigm Shift In COPW v. NNPC (2019) 5 NWLR (PT. 1666) 518” (2020) https://ssrn.com/abstract=4824748 or http://dx.doi.org/10.2139/ssrn.4824748 accessed on the 13th day of May 2026.] 

Furthermore, the Constitution provides a legal basis for subsequent legislation on how biological resources are accessed, utilised and shared in Nigeria. 
Firstly, the Constitution in section 44 (3) vests ownership and control of minerals, mineral oils and natural gas in the government, on behalf of the Nigerian people. Nigeria, by implication, and by virtue of its sovereignty has rights over its biological resources, particularly by virtue of Article 3 of the Convention on Biological Diversity (CBD), which recognizes state sovereignty over natural/biological resources. Under Nigeria’s federal structure, state governments play a significant role, as land within each state falls under their jurisdiction pursuant to the Land Use Act, which vests all land in the Governor of that state. This creates a two-tiered system in which both federal and state governments, each with powers to control access to resources and impose benefit-sharing, must coordinate to reconcile national policy with local community rights and interests.
Secondly, although the constitution does not directly address benefit sharing, the national assembly has been vested with powers under section 4 subsection 2 the Constitution of the Federal Republic of Nigeria 1999, as amended, to make laws for the peace, order and good governance of the federation with respect to any matter included in the exclusive list.[footnoteRef:142] The National Assembly in 2007 enacted The National Environmental Standards and Regulation Agency (Establishment) Act[footnoteRef:143], which created an agency for the enforcement of environmental standards, regulations, rules, policies and guidelines. Section 20 of the Constitution further provides that the state shall protect and improve the environment and safeguard the water, air, land, forest and wildlife of Nigeria. The Constitution under section 17(d) further gives the state and the three arms of government the responsibility of preventing the exploitation of human or natural resources in any form whatsoever for reasons, other than the good of the community. The Constitution provided a basis for other legislations, regulations and guidelines that regulate the utilisation of biodiversity, and how Nigeria meets international obligations governing the utilisation of biodiversity and benefit sharing, which shall be considered in this chapter. Specifically, the Constitution provide basis for the application of international treaties such as the CBD, Nagoya Protocol and the GRATK Treaty in Nigeria. This is pursuant to the powers granted to the federal government over items in the exclusive list, which include matters relating to the implementation of treaties (item 31), and the powers to make laws on matters not included on the exclusive list for the purpose of implementing a treaty granted under section 12 subsection 1 & 2 of the Constitution.[footnoteRef:144] However, where a treaty does not reach the final stage of domestication which gives it the force of law, the provisions of treaty shall not be admitted in Nigerian courts.[footnoteRef:145] Such international treaties only become binding once incorporated under our municipal laws.[footnoteRef:146] The signing of a treaty only signifies an intention to later become party to it. However, where state parties ratify a treaty, it is implied that they accept the obligations arising therefrom.[footnoteRef:147] Pursuant to the powers granted under the Nigerian Constitution, Nigeria became party to international agreements and instruments such as the CBD and the Nagoya Protocol which provide the requirement for benefit sharing for the utilisation of genetic resources and traditional knowledge derived from biodiversity and enacted legislations in furtherance of their objectives. [142:  Constitution of the Federal Republic of Nigeria 1999 (as amended), section 4(1) & (2).]  [143:  The National Environmental Standards and Regulation Agency (Establishment) Act No. 25 of 2007.]  [144:  M.T. Ladan, National Practice on Domestication of Treaties in Nigeria (1960-2023) (A Presentation Made at the 2 Days International Seminar on Asian-African Treaty Law and Practice at The Rashtriya Raksha. University Campus in Gandhinagar, Gujarat, India, April 2023).]  [145: F.A. Onomrerhinor, ‘A Re-Examination of the Requirement of Domestication of Treaties in Nigeria’ (2016) NAUJILJ https://scispace.com/pdf/a-re-examination-of-the-requirement-of-domestication-of-4u8pqykley.pdf accessed on 31st August 2025.]  [146:  Abacha v Fawehinmi (n25).]  [147:  Ibid.] 

[bookmark: _Hlk206271396]3.1.2	National Environmental Standards & Regulations Enforcement Agency (Establishment) Act 2007 and the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009
This Act established the National Environmental Standards and Regulations Enforcement Agency (NESREA). The agency is charged with the responsibility of protecting the environment, conservation of biodiversity, the sustainable development of Nigeria’s natural resources[footnoteRef:148] and environmental technology,[footnoteRef:149] and ensuring compliance with related policies and legislations.[footnoteRef:150] Additionally, the agency is charged with the responsibility of liaising with relevant stakeholders within and outside Nigeria on matters relating to the enforcement of environmental standards, regulations, rules, laws, policies and guidelines.[footnoteRef:151] Furthermore, it is responsible for enforcing compliance with international agreements, protocols, conventions and treaties on biodiversity and conservation.[footnoteRef:152]  The Minister of Environment is further granted powers under section 34 (c) to make regulation in furtherance of the functions of the agency.  [148:  National Environmental Standards & Regulations Enforcement Agency (Establishment) Act, 2007, section 2.]  [149:  Ibid.]  [150:  Ibid, section 7(e).]  [151:  Ibid.]  [152:  Ibid, Section 7(c).] 

[bookmark: _Hlk206714769]Pursuant to its powers under this Act, NESREA issued a regulation on National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009. According to the regulation, NESREA is the competent authority that grants permits to bio-prospectors in Nigeria and is also the National Focal Point (NFP) to the Biosafety Clearing House under the Cartagena Protocol.[footnoteRef:153] Other environmental framework with provisions on ABS issued by the Ministry of Environment is the revised National Environmental Policy (2016), which recommends that the government conserve and facilitate access to genetic resources relevant to agriculture medicine and industry, promote awareness on biosafety, and the sharing of benefits, knowledge, expertise & technologies that use biodiversity in fair equitable manner.[footnoteRef:154] [153:  Myada (n21)]  [154: Revised National Environmental Policy (2016).] 

The regulation requires NESREA to exercise measures to regulate access and use of any threatened species in a manner that ensures regeneration and sustainable management, and also consult with lead agencies to monitor the status of biodiversity in Nigeria.[footnoteRef:155] The Regulation prohibits natural and artificial persons from engaging in activities that may have an adverse effect on the ecosystem. Furthermore, the agency is required under Regulation 3(2) to carry out an inventory of threatened, endangered, endemic and rare species every year. However, it is interesting to find that officers of the agency, in charge of monitoring are not aware of this legal requirement and thus there is no inventory of Nigeria’s biodiversity in the Agency.  The data collection problem in Nigeria has affected this requirement. Adebola in her fieldwork also highlighted a lack of synergy amongst the various institutions relevant to ABS in Nigeria, such as the Federal Ministry of Environment, Federal Ministry of Science and Technology, Federal Ministry of Agriculture and Rural Development, and the Ministry of Trade and Investment. [155:  National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009, regulation 2 & 4.] 

The Regulation provides a form for applying for an access permit, required to be accompanied by evidence of PIC from interested persons and relevant stakeholders. It also sets out the format for material transfer agreements for those intending to transfer genetic resources outside Nigeria, and prescribes offences and penalties relating to access and benefit-sharing of such resources. The agency is required to advertise such an application in at least two dailies before the determination of the application.[footnoteRef:156] Prior to granting an application, the agency shall endorse that such activity shall facilitate sustainable utilisation of biodiversity and benefit for the people of Nigeria.[footnoteRef:157] Holders of permits are expected to respect traditional and community rights over ownership and custody of genetic resources, including their collective rights to benefit from accruing knowledge, innovations, and discoveries.[footnoteRef:158] An interesting fact found during this research is that there is a lack of awareness on benefit sharing which has been noted by NESREA as one of the challenges to its effective implementation in Nigeria, and is an important aspect of the CBD and Nagoya Protocol. Indigenous communities are not aware of the rights to benefit from utilisation as provided under international frameworks and thus face the danger of biopiracy. Additionally, a challenge to effective benefit sharing is the lack of specific and clear guidelines on how to obtain Prior Informed Consent (PIC) from communities which are not provided for under Regulation 6 and the second schedule of the Regulation. Although the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009 requires PIC, it doesn't provide detailed, step by step procedures for obtaining same. The Regulation made a commendable attempt to establish a comprehensive Prior Informed Consent (PIC) system; however, the framework remains more compelling in theory than in practical implementation. Regulation 6 requires that every access application be accompanied by evidence of PIC from “interested persons, including local communities and other stakeholders,”[footnoteRef:159] while the Second Schedule sets out detailed informational requirements touching on research objectives, environmental impacts, intended uses, and benefit-sharing expectations. These provisions demonstrate an awareness of international best practices and a deliberate effort to construct a participatory access regime. [156: Ibid, regulation 8.]  [157: Ibid, regulation 17.]  [158: Ibid, regulation 19.]  [159:  Ibid, regulation 6.] 

However, the PIC system is weakened by significant ambiguities that compromise its effectiveness. For instance, nowhere in the Regulations is it specified who within a local or indigenous community is authorised to grant PIC, nor is there any prescribed decision-making procedure for ensuring that consent reflects a genuinely collective and informed position. In many rural communities, the absence of a designated representative or community governance structure for PIC means that researchers or commercial actors may simply obtain signatures from any individual willing to cooperate, thereby undermining the legitimacy of the process. This vagueness leaves communities vulnerable to exploitation, elite capture, and incomplete or misleading disclosures.
In addition, while Regulation 23 provides for general sanctions applicable to any contravention of the Regulations, there is no specific offence for obtaining PIC through misrepresentation, coercion, or bypassing community structures altogether. The absence of tailored penalties for these forms of procedural abuse stands in sharp contrast to the detailed obligations placed on applicants under the Second Schedule and weakens the overall credibility of the PIC regime. Without clear consequences for improper or fraudulent PIC, enforcement becomes discretionary and largely ineffective.
Another observation on the Regulation is that, although Part III[footnoteRef:160] and the Third Schedule provide a framework for monetary and non-monetary benefit sharing, the Regulation does not prescribe any formula, percentage range, minimum royalty rate, or valuation method for genetic resources. Regulation 18 requires that benefit sharing be “negotiated” between parties, while the Third Schedule merely lists possible monetary and non-monetary benefits without setting any binding standards or calculation guidelines. This creates a negotiation asymmetry in which foreign companies may exploit indigenous communities who are not aware of the market value of their resources or the commercial potential of the associated traditional knowledge. By contrast, several developing countries have progressed beyond this stage by stipulating minimum royalty rates, creating trust funds, establishing distribution bodies, and adopting financial accountability mechanisms to ensure equitable sharing of benefits. Thus, while the Nigerian ABS framework appears conceptually strong, it is operationally weak because it lacks the mechanisms required to guarantee adequate compensation for the utilisation of genetic resources and associated traditional knowledge belonging to host communities as a result of its lack of specific threshold on payment of benefits, especially royalties on income made from patents derived from utilisation of biodiversity and its associated knowledge as seen in India’s new Biological Biodiversity (Access to Genetic Resources and Knowledge thereto and Fair and Equitable Sharing of Benefits) Regulation 2025 as issued by the county’s National Biodiversity Authority.  [160:  Ibid, regulation 17,18 & 19.] 

Consequently, although the 2009 Regulation presents a well-structured PIC and compensation system for benefit sharing on paper, it lacks clarity and the protective mechanisms necessary for meaningful implementation that will address the practical realities and thus hinders the effective protection of indigenous and local communities and prevent Nigeria’s ABS regime from fully addressing the practical realities of safeguarding community rights in access and benefit-sharing processes.
[bookmark: _Hlk206274229]3.1.3	Nigerian Biosafety Management Agency Act 2015 (as amended)	
The National Biosafety Management Agency Act (NBMA), 2015 established the National Biosafety Management Agency charged with the responsibility of providing and overseeing biosafety regulations in Nigeria. The agency is charged with the responsibility of providing institutional and administrative mechanisms for safety measures in the application of modern biotechnology in Nigeria. Its principal objective is to ensure safe use of biotechnology and prevent potential adverse effects of genetically modified organisms (GMOs) on human health, animals, plants, overall biodiversity and the environment at large. The NBMA Act 2015 was however amended in 2019 to enlarge its scope and application of the act by including new and emerging aspects of modern Biotechnology such as gene drive, gene editing, synthetic Biology and to ensure Biosecurity in Nigeria. The agency is charged with the responsibility of developing a risk management plan for achieving these objectives of the Act.[footnoteRef:161]  Additionally, the functions of the agency include the implementation of the provisions of the CBD, the Cartagena Protocol and other protocols on matters relating to genetically modified organisms. Applications and permits regarding GMOs require the approval of the agency.[footnoteRef:162] These measures balance scientific innovation with the protection of public and environmental health.  [161:  Nigerian Biosafety Management Agency Act 2015 (as amended), section 2.]  [162:  Ibid, section 22.] 

[bookmark: _Hlk210244651]Although this Act directly address access in the context of genetically modified organisms by giving the NBMA power to accept and verify applications, it does not directly address benefit sharing, However, it’s mandate under section 3(b) of implementing the provision of the CBD and Cartagena Protocol, automatically grants it these powers. This is because one of the three objectives of the CBD is ensuring fair and equitable benefit sharing for utilisation of genetic resources found in biodiversity. Additionally, section 26 of the Act, requires the consideration of the potential socio-economic impacts of biotechnological activities on indigenous communities. While biotechnology has great potentials which it offers to the society, such as medical breakthroughs, enhanced food production, synthetic biology and environmental solutions, it has raised numerous safety concerns such as the unintended release of GMOs which have potential of disrupting ecosystem; unintended health harms and socioeconomic harms such as the displacement of traditional crops and dependence of local farmers on multinationals. To address these concerns, the Act created an agency tasked with providing a regulatory framework for biotechnology and products developed from it in order to protect the environment and overall human health from the adverse effect that may result from biotechnological activities. By the amendment of the Act to extend the agencies oversight functions to include new and emerging areas of modern biotechnology such as gene drive, gene editing and synthetic biology, the agency plays a critical role in ensuring biosecurity in Nigeria.[footnoteRef:163] This legislation provides for ABS, but only references Access and Benefit Sharing (ABS) passively.[footnoteRef:164] The ABS framework focuses squarely on the economic and social equity objectives of sharing benefits derived from the genetic resource and associated traditional knowledge, serving to incentivize conservation. In contrast, this NBMA is primarily a GMO legislation with a distinct mandate focused on the assessment and management of environmental and health risks posed by living modified organisms. [163: The National Biosafety Management Agency (Amendment) Act, 2019.]  [164:  The National Biosafety Management Agency (Amendment) Act, 2019, Section 3(b). ] 

[bookmark: _Hlk206283309]3.1.4	Nigerian Natural Medicine Development Agency (Establishment), Act 2019
[bookmark: _Hlk210244617]The Nigerian Natural Medicine Development Agency (Establishment), Act 2019 established the Nigerian Natural Medicine Development Agency charged with the responsibility to provide, research, develop and promote Nigeria’s indigenous traditional health care system, sciences, technologies, bioresources and facilitate their integration into national health care delivery systems.[footnoteRef:165] Particularly, section 6 (k) of the Act, gives the agency a mandate of facilitating and supporting “the development of appropriate benefit sharing regimes and promote awareness regarding issues of intellectual property rights in relation to traditional medicine knowledge, biodiversity and preventing biopiracy”. The provision of this Act signifies the recognition of the importance of traditional knowledge of indigenous communities under Nigerian law. These traditional medicines are in most times are derived from biodiversity. By providing for benefit sharing for utilisation, the Act demonstrates Nigeria’s readiness to comply with broader benefit sharing requirements under international frameworks. [165: Nigerian Natural Medicine Development Agency (Establishment), Act 2019.] 

[bookmark: _Hlk210244790]3.1.5	Patent and Designs Act 1971 
The Patent and Design Act 1979 (Act No. 60 of 1970) provide criteria for application and registrations of patentable inventions in Nigeria. For an invention to be capable of protection, it must be new, must have resulted from an inventive step and capable of industrial application.[footnoteRef:166] Under section 1 (4) of the Act, biological materials in form of plant or animal varieties and biological processes for the production of plant and animals are not capable of being patented. This is same for principles and discoveries of scientific nature.[footnoteRef:167] However, in a situation where someone develops an invention using Nigeria's biodiversity such as a drug from a medicinal plant, they could apply for patent for the drug. A limitation of the Act is that it was enacted years before the CBD and the Nagoya Protocol, and therefore does not provide for benefit-sharing with communities that originally possessed traditional knowledge of the medicinal qualities of genetic resources. This creates a gap because local and foreign inventors could patent inventions without benefit sharing. The Act also does not require disclosure of the origin of a particular genetic resources or evidence of PIC. This highlights a need for harmonisation between our intellectual property laws and ABS system in alignment with Article 16.5 of the CBD which requires for IPR system to support its objectives.  [166: Patent and Design Act CAP P2 LFN, 2004, section 1.]  [167:  Ibid, section 1(5).] 

In some countries, Patent Disclosure Requirements (PDR) are now legal requirements as it ensures that users of biological resources respect the rights and interests of countries and communities who are custodians of genetic resources and associated traditional knowledge used by pharmaceutical and biotechnology industries of developed countries.[footnoteRef:168] For instance, the cancer fighting medicine with US patent 6,849,604 was made from extracts of Vernonia amygdalina (Bitter leaf) gotten from Benin city which is located in Southern Nigeria but no benefits have been derived from the patent.[footnoteRef:169]. Disclosure of origin helps avoid biopiracy and facilitates fair and equitable sharing of benefits arising from utilisation and supports responsible invention and ethnical practices in research and development.[footnoteRef:170] PDR is viewed as an extended mechanism for ABS.[footnoteRef:171] Countries like India, South Africa, and the Andean community have adopted compulsory patent disclosure requirements. The main reason why developing countries have this requirement is to ensure patent involving genetic resources and traditional knowledge are only gotten based on legitimate access, and that benefits are shared fairly with the custodian communities: In furtherance of this, WIPO has recently enacted a treaty that requires this disclosure of origin which shall be considered separately within this chapter.	 [168: S. Velpula & V. Vjayalakshmi (n55).]  [169:  T. Adebola (n10).]  [170:  S. Velpula & V. Vjayalakshmi (n55).]  [171:  Ibid.] 

3.1.6	National Park Service (Amendment) Act 2006 
This Act was enacted to establish the National Park Service responsible for the preservation, enhancement and protection of wild animals, plants and such other vegetation in the National parks, and other related biodiversity. The Act vests ownership of all wild animals, and wild plants (whether of biological, geomorphological or historical origin) found in the national park in the Federal Government of Nigeria for the benefit of Nigerians and mankind generally.[footnoteRef:172] The Act further prohibits the removal of biological materials from the national park for the purpose of exploiting its genetic material without the written prior informed consent of the Minister with responsibility relating to forestry, on the recommendation of the parks service. The Act also prohibits the transfer of genetic resources or indigenous knowledge related to a genetic material owned by, or in the custody of a Nigeria citizen, group or association without the consent of such citizen, group or association, and mandates the provision of benefits, or a share in research opportunities from such utilisation.[footnoteRef:173] Such consent, is rendered null and void if derived by way of fraud, deceit or wilful/negligent failure to provide information during the process of application. Consent under this Act is only granted where bio-prospectors undertakes to secure research collaboration in Nigeria, make periodic reports on subsequent usage and equitably share the benefits derived with the government and people of Nigeria. [172: National Park Service Act 2006, section 20(1).]  [173:  Ibid, section 35.] 

3.1.7	Endangered Species (Control of International Trade and Traffic) Act, Cap E9, Laws of the Federation of Nigeria 2004
Animals are an important aspect of our biodiversity, and important part of the ecosystem. This is as a result of the interconnected relationship between various aspects of biodiversity that need each other for survival. The Endangered Species Act was enacted to provide for the conservation and management of Nigeria's wild life and the protection of some other endangered species (species which are about to go extinct as a result of over exploitation). The Act specifically prohibits the hunting or trading of wild animals, restricts the exportation and importation of specific species without import/export permit, and provides penalties for non-compliance with its provisions such as imprisonment, fine and forfeiture. Although donkeys are not listed under the First Schedule of the Act as one of the animals prohibited from hunting and international trade, the Nigerian government has recently declared them an endangered species due to the high demand for donkey skin in the Asian market.[footnoteRef:174] Over the years, there have been some interceptions of donkey parts being smuggled out of Nigeria, including recent reports of attempts to export donkey genitals.[footnoteRef:175] The genetic resources found in donkeys are also reported to be a key ingredient in making a Chinese traditional medicine known as Ejioa.[footnoteRef:176] The impact of this poaching activities and smuggling have negative impacts on subsistent farmers.[footnoteRef:177] Despite not providing for benefit sharing specifically, the relevance of this Act in the protection of animal genetic resources cannot be underestimated as it prevents biopiracy by protecting genetic resources of animal species from exploitation. [174: This Day Newspaper, ‘Nigeria: Donkey Hide Still On Export Prohibition List, NAQS Warns’ (2022) <https://allafrica.com/stories/202201120337.html#:~:text=In%20view%20of%20this%2C%20according,original%20article%20on%20This%20Day> accessed 20th August 2025.]  [175:  Trust Tv, ‘Nigeria Customs Seizes 10,603 Donkey Genitals, Hands Them Over To NESREA’ (2025) <https://www.youtube.com/watch?v=9n0Zz9gw9L4> accessed 19th August 2025.]  [176:  E. Olanda, ‘The Donkey: Africa’s Next Endangered Animal‘ (2020) <https://medium.com/@eolander/the-donkey-africas-next-endangered-animal-39a8f07b2d00> accessed on 19th August 2025.]  [177:  Ibid.] 

3.2 International Legal Framework 
[bookmark: _Hlk206753887]3.2.1	Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement 1995
[bookmark: _Hlk210245277]The Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement 1995 does not expressly provide for the protection of biodiversity and benefit sharing. In fact, its provisions in Article 27.3 exclude patentability of plants and animals other than micro-organisms, and essentially biological processes for the production of plants or animals other than non-biological and micro-biological processes. However, the provisions of TRIPS have been interpreted as implicitly covering the protection of genetic resources and associated traditional knowledge, since member states of the World Trade Organisation are permitted to provide protection for plant varieties either through patents, an effective sui generis system, or a combination of both. The TRIPS Agreement, therefore, establishes minimum standards while leaving member states free to determine the appropriate method of implementation in their legal systems and practices, provided such measures remain compatible with the Agreement.[footnoteRef:178] [178: R.U. Oyiwona, Z.A. Lashom (n51).] 

Regarding the use of patents to protect biodiversity, critiques argue that the adoption of IP system to protect genetic resources and traditional knowledge may lead to food security risks, health risks and conservation concerns which still end up harming mostly the provider countries. Some even, advocate for the protection of genetic resources in their natural form for the benefit of indigenous communities. However, critiques argue that the protection is only for a period of time and further argue that genetic resources in their natural form do not meet the requirement of novelty and inventive step because it is widely known among communities. Furthermore, applications for patents are quite expensive and indigenous communities may not afford it. Some suggest the use of geographical indications; however, this is not without its own problems, particularly in relation to traditional knowledge. It is argued that geographical indications only protect products and not embodying technology, hence limiting its usefulness. Also, in relation to traditional knowledge, IPR systems do not provide communal protection.[footnoteRef:179] [179: B. Dhar &  R.V. Anuradha, Access, Benefit Sharing and Intellectual Property Rights: Report of the TWG1 (2004) <https://kalpavriksh.org/wp-content/uploads/2020/07/Access-B-S-draft-BSAP-Ver.3-2.3.2003.pdf?srsltid=AfmBOopvFLVnN_jQGQZvuzcgFFOlP2qAj4El1LuKnEAwbmTSZLOqlM3H> accessed 22 August 2025.] 

A more nuanced approach is to adopt the intellectual property system as a tool to encourage benefit-sharing by requiring disclosure of the source of genetic resources used in developing subject matter protected by IPR, along with proof of prior informed consent (PIC) from indigenous communities. This is particularly important because local communities often lack the technology to transform these resources, while users frequently seek access by any means. Adopting such a system, alongside a sui generis framework of protection, would therefore provide a more balanced method that accommodates the interests of both parties
3.2.2 	Convention on Biological Diversity (CBD) 1992
The Convention on Biological Diversity (CBD) is considered the first international instrument to address biological diversity in a comprehensive way. The text of the CBD opened for signature and adopted at the Rio Earth Summit in 1992 and remained open until June 1993. Nigeria signed the CBD in 1992 and ratified it in 1994. The CBD in Article 8(j) requires contracting parties to: 
respect, preserve, and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyle relevant for the conservation and the sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilisation of such knowledge, innovations and practices.
The CBD represents a paradigm shift, away from the concept of the common heritage of mankind to the concept of national sovereignty over genetic resources.[footnoteRef:180] The access and benefit-sharing provisions of the CBD are designed to ensure that the physical access to genetic resources is enabled and that the benefits obtained from their use are shared equitably with the providers. In some cases, this also includes valuable traditional knowledge associated with genetic resources that comes from indigenous local communities[footnoteRef:181] The CBD had three main objectives. They are: [180:  M. Brinks (n33).]  [181:  Convention on Biological Diversity 1992.] 

a. conservation of biological diversity; 
b. sustainable use of its components; and
c. fair and equitable sharing of benefits arising from the utilisation of genetic resources.
Article 19 of the CBD provides for the distribution of benefits and enjoins states to provide for effective participation in the research on genetic resources originating from that state.[footnoteRef:182] Article 15 gives national governments the authority to determine access to genetic resources. The CBD mandates for access and benefit-sharing conditions to be established through bilateral agreements between countries providing and utilising genetic resources and associated traditional knowledge. These agreements must be determined on a case-by-case basis, ensuring that access is granted under (i) mutually agreed terms (MAT) and (ii) subject to the prior informed consent (PIC) of the resource provider. Users who seek to gain access to these resources, are required to first obtain permission (known as prior informed consent or PIC) from the provider country, and also negotiate an agreement to share the resulting benefits equitably. However, despite the convention's adoption in 1992 and entry into force in 1993, it was not actively implemented until 1999.[footnoteRef:183] This led to the development of the Bonn Guidelines on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits arising out of their Utilisation which provided voluntary guidelines intended to assist governments in the adoption of measures to govern access and benefit-sharing in their countries, by providing practical guidelines for implementing ABS principles and aid them in the development of ABS legislations. These guidelines were adopted in April 2002 by the sixth Conference of the Parties to the CBD. Like the CBD itself, the Bonn Guidelines are not legally binding unless explicitly integrated into a country's domestic law. Additionally, regional instruments, such as the Revised African Convention on the Conservation of Nature (2003), attempted to address the unique biodiversity challenges in Africa, and tried to establish more stringent obligations than those outlined in the Convention on Biological Diversity (CBD).[footnoteRef:184] For instance, the Model Law provides that a minimum of 50 per cent of any financial benefits returns to the local community, which would be deposited in a community Gene Fund established as an autonomous trust. [182:  M. Labuschaigne (n74).]  [183:  Ibid]  [184:  Muzan (n23).] 

However, the CBD has been criticised over the years, especially just a few years after it came into force. It has been argued to be full of ambiguities. For instance, it requires benefit sharing with “indigenous communities” but does not however provide a definition for it. The same is the case for “traditional knowledge”.[footnoteRef:185] Also, the ability granted to the national governments to create ABS frameworks resulted in lots of debates between the Global South and the Global North. With the former wanting substantial benefit and the latter fearing limited access.[footnoteRef:186] This further propelled the need for clarity which led to the creation of the Nagoya Protocol. [185:  Ibid]  [186:  T. Adebola (n10).] 

[bookmark: _Hlk206887127]3.2.3	The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from Their Utilisation 2010	
The Nagoya Protocol was adopted by the Conference of the Parties to the Convention on Biological Diversity at its tenth meeting in Nagoya, Japan in October 2010. This came into place as a result of agitations by various governments at the 2002 World Summit on Sustainable Development for negotiations on an international regime to promote the fair and equitable sharing of benefits arising from the use of genetic resources. In the 2004, the Ad Hoc Open-ended Working Group on Access and Benefit sharing, established under the Convention on Biological Diversity (CBD), was mandated to negotiate an international regime on access and benefit-sharing. The Nagoya Protocol is a landmark agreement in the international governance of biodiversity and is based on the fundamental principles of ABS enshrined in the CBD. 
The Nagoya Protocol covers genetic resources and traditional knowledge (TK) associated with genetic resources, as well as the benefits arising from their utilisation. It is relevant for a variety of commercial and non-commercial sectors involved in the use and exchange of genetic resources. The Nagoya Protocol was created to provide greater legal certainty and transparency for both providers and users of genetic resources This agreement provides that provider countries of genetic resources, should provide fair and non-arbitrary rules and procedures for access to their genetic resources and for users to ensure that the providers benefit from such utilisation.
In contrast to the CBD which leaves negotiation of access and benefit sharing arrangements largely to the discretion of contracting parties, the Nagoya protocol provides a more refined framework. Particularly, it requires parties to establish legislative, administrative or policy measures that require prior informed consent before genetic resources and associated traditional knowledge are accessed. Unlike CBD, the protocol not only mandates by only providing substantive obligations. The protocol provides a range of institutional and procedural mechanisms to assist parties in implementation of the benefit sharing requirements in the CBD. These include the requirement for designation of a National Focal Point (NFPS and a Competent National Authorities (CNAs) which shall provide clear procedures for obtaining PIC, ensure agreements are entered into on mutually agreed term, and grant permissions for access when criteria's have been met.[footnoteRef:187] The protocol also provides for the establishment of an ABS Clearing House for sharing information such as national regulatory requirements on ABS.[footnoteRef:188] The protocol further requires parties implement measures of raise awareness of the importance of genetic resources and associated traditional knowledge found in our ecosystem. This includes awareness on related access and benefit sharing issues, educating both providers and users, organising meetings of indigenous and local communities and relevant stakeholders, and involving the indigenous and local communities in the implementation of the protocol.[footnoteRef:189] [187:  Convention on Biological Diversity, Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisation to the Convention on Biological Diversity (adopted 29 October 2010, entered into force 12 October 2014) Article 13.]  [188:  Ibid, article 14.]  [189:  Ibid, article 21.] 

The protocol emphasizes the importance of capacity building and capacity development to ensure effective implementation, particularly by developing countries. It calls for global, regional and national institutions to cooperate in ensuring participation of indigenous and local communities, women and other stakeholders.[footnoteRef:190] The protocol further emphasizes the importance of collaboration in scientific and biotechnological research, as access to and transfer of technology to developing countries helps build a strong and sustainable technological base in countries providing genetic resources. The protocol also encourages corporation with other indigenous communities who have the same resources within their boundaries.[footnoteRef:191] [190:  Ibid, article 22.]  [191:  Ibid, article 11.] 

Furthermore, Article 11 of the Nagoya Protocol requires Parties to cooperate in situations involving transboundary genetic resources or shared traditional knowledge, ensuring that access and benefit-sharing arrangements reflect the interests of all provider countries and communities concerned. However, Nigeria’s principal ABS law, the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009 contains no provision addressing transboundary genetic resources (such as those found in the Lake Chad Basin and forest species between Nigeria and Cameroon) or cross-border cooperation. The Regulation is drafted on the assumption that genetic resources exist solely within Nigerian territory, with no mechanisms for joint PIC, shared MAT, or collaborative benefit-sharing with neighbouring States. With the adoption and coming into force of the Regulation before the adoption of the Nagoya Protocol, it is evident that the drafters did not envisage such an obligation. This omission reflects a substantive gap in aligning domestic legislation with the cooperative obligations envisaged under Article 11 of the Nagoya Protocol.
 In conclusion, Nagoya provides crucial international framework for ABS and Nigeria has made significant strides in its adoption. However, proper implementation remains a challenge as a result of mostly “on paper” adoption and other implementation issues and challenges which shall be considered in greater depth in the next chapter of this research.
3.2.4	The International Treaty on Plant Genetic Resources for Food and Agriculture 2001
This Treaty has the same objective as the CBD but focuses on plants genetic resources for food and agriculture (PGRFA). It aims to conserve and sustainably use plant genetic resources for food and agriculture (PGRFA) while ensuring fair and equitable benefit-sharing. This Treaty governs access to PGRFA through a Multilateral System (MLS) of exchange, unlike other genetic resources (e.g., for pharmaceuticals), which are regulated bilaterally under national ABS policies. Under this Treaty, facilitated access to listed genetic resources is obtained through a Standard Material Transfer Agreement (SMTA), which sets out the legal conditions for suppliers and recipients and provides for benefit-sharing upon commercialisation to ensure fair compensation. While facilitated access is the Treaty’s primary benefit, it also offers additional advantages such as information exchange, technology transfer, capacity building, and monetary contributions. A portion of the monetary benefits goes into an International Benefit-Sharing Fund, managed by the Treaty’s Governing Body, to support conservation and crop improvement, particularly for small-scale farmers in developing countries.[footnoteRef:192] [192:  M Brinks (n33).] 


3.2.5	WIPO’s Treaty on Intellectual Property, Genetic Resources and Associated Traditional Knowledge 2024
[bookmark: _Hlk210245763]On 24th May 2024, the member states of WIPO approved this new Treaty related to IP, genetic resources and associated traditional knowledge. The Treaty is the result of decades of negotiations. It is the first WIPO Treaty to address the interface between intellectual property, genetic resources and traditional knowledge. It is also the first WIPO Treaty to include provisions specifically for Indigenous Peoples as well as local communities.[footnoteRef:193] The objectives of the Treaty are to enhance the efficacy, transparency and quality of the patent system with regard to genetic resources and traditional knowledge associated with genetic resources, and  to prevent patents from being granted erroneously for inventions that are not novel or inventive with regard to genetic resources and traditional knowledge associated with genetic resources. Its scope is limited to patent systems. According to Article 17 of the new Treaty on Intellectual Property (IP), Genetic Resources, and Traditional Knowledge, it shall come into force three months after fifteen contracting parties have formally deposited their instruments of ratification or accession. As of December 2024, only Malawi had ratified the treaty.[footnoteRef:194] [193: E. Obhan & C. Yadav,   ‘WIPO's New Treaty To Help Combat Misappropriation Of Traditional Knowledge’ (2024) <https://www.mondaq.com/india/patent/1485618/wipos-new-treaty-to-help-combat-misappropriation-of-traditional-knowledge> accessed 28 March, 2025.]  [194:  World Intellectual Property Organisation, ‘WIPO GRATK Treaty Notification No. 1’ (2024) <https://www.wipo.int/wipolex/en/treaties/notifications/details/treaty_gratk_1> accessed 19th August, 2025.] 

The Treaty, in Article 3 provides that where a patent application is based on genetic resources, each Contracting Party shall require applicants to disclose the country of origin/indigenous community of the genetic resources. Where this is unknown, the applicant must provide the source it was derived from. In a situation where there is more than one country of origin, the applicant must disclose the country of origin from which the particular genetic resources in question were actually obtained.  The Treaty requires member states to adopt penalty regimes to deal with applicants who fail to make the requisite disclosures, and a process to rectify non-disclosure.  Although countries like India already have this requirement for disclosure of origin incorporated in their patent laws, Nigeria’s Patent and Designs Act lacks similar provisions. The Treaty also provides that contracting parties may establish information systems (such as databases) of genetic resources and traditional knowledge upon consultation with indigenous communities. Basically, The Treaty seeks to prevent patent applicants from commercially exploiting a “novel invention” that actually makes use of misappropriated existing traditional knowledge and genetic resources without any benefit or reinvestment to the indigenous population. Additionally, member states that commit to the Treaty will also need to acknowledge and protect the genetic resources and indigenous knowledge of indigenous groups from other countries.[footnoteRef:195]  [195:  A. Green & T. Mahood, ‘WIPO’s Traditional Knowledge Treaty is Adopted’ (2024) <WIPO’s traditional knowledge treaty is adopted | Hudson Gavin Martin> accessed 30th March 2025.] 

It is important to note that genetic resources (GRs), as they occur in nature, are not intellectual property (IP) because they are not creations of the human mind and therefore cannot be directly protected as IP. Consequently, WIPO does not regulate access to GRs or their direct 'protection.' However, inventions developed from or based on GRs (whether or not associated with traditional knowledge (TK)), may be patentable or otherwise protected under intellectual property law.[footnoteRef:196]  [196:  World Intellectual Property Organisation, Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional Cultural Expression (2020) https://www.wipo.int/edocs/pubdocs/en/wipo-pub-933-2020-en-intellectual-property-and-genetic-resources-traditional-knowledge-and-traditional-cultural-expressions.pdf accessed 21st August 2025.] 

3.2.6	The Kunming-Montreal Global Biodiversity Framework 2022
This agreement was reached at the World Conference on Nature in Montreal in December 2022.The Post-2020 Global Biodiversity Framework (GBF), adopted in December 2022, represents the most recent comprehensive global instrument guiding biodiversity governance under the Convention on Biological Diversity (CBD). It expands upon the CBD and the Nagoya Protocol, providing an updated pathway toward halting biodiversity loss, ensuring sustainable use, and strengthening equitable benefit sharing. The GBF is firmly grounded in principles such as equity, intergenerational justice, respect for the rights and knowledge systems of Indigenous Peoples and Local Communities (IPLCs), and inclusive participation.[footnoteRef:197] [197: Secretariat of the Convention on Biological Diversity, Post-2020 Global Biodiversity Framework (CBD/WG2020/5/L.2, 5 December 2022)] 

A central component of the 2022 GBF is its express recognition of the critical role of IPLCs as custodians of biodiversity. Th framework emphasises that the implementation of the framework must respect the rights, knowledge systems, and customary governance structures of IPLCs, and ensure their effective participation in planning, monitoring and review processes.[footnoteRef:198] [198:  Global Biodiversity Framework, section B.] 

The GBF reinforces the international expectation that domestic ABS systems must protect TK holders, guarantee equitable participation, and institutionalise safeguards against exploitation. The GBF also integrates Access and Benefit Sharing (ABS) obligations into its substantive targets. Target 13 directs Parties to adopt effective legal, policy and administrative measures to ensure that benefits arising from the utilisation of genetic resources and associated traditional knowledge (including both monetary and non-monetary returns) are shared fairly and equitably, in accordance with the CBD and the Nagoya Protocol. It also encouraged the strengthening of national ABS legislation, capacity building, and mechanisms for securing community rights. This target is particularly relevant for Nigeria, whose 2009 ABS Regulation does not fully align with international developments, such as benefit-sharing standards, community governance procedures, and transboundary cooperation obligations. This shows Nigeria’s need to strengthen legal provisions for community-level PIC and traditional knowledge governance. 
The GBF places strong emphasis on awareness-raising, recognising that effective implementation requires broad societal understanding of biodiversity values and rights.[footnoteRef:199] The Framework therefore called on Parties to implement communication and educational initiatives to raise awareness among stakeholders, including indigenous communities, government officials and users of genetic resources.[footnoteRef:200] This creates a basis for a recommendation of by this study for Nigeria’s ABS legislation to impose a statutory obligation on NESREA or other ABS bodies to conduct regular sensitisation initiatives in order to reduce the risk of biopiracy and to empower communities to negotiate equitable benefit-sharing agreements. [199:  Ibid, section K.]  [200:  Ibid] 

A significant contemporary element addressed within the GBF is Digital Sequence Information (DSI). The Framework acknowledges that DSI—genetic information stored digitally rather than accessed through physical samples that pose new challenges for the implementation of ABS laws because it allows users to bypass domestic PIC and MAT requirements. Although the GBF text does not prescribe a final global mechanism, it mandates Parties to develop approaches ensuring fair and equitable benefit sharing from DSI utilisation. In this regard, Nigeria currently lacks any legislative provision regulating access to or utilisation of DSI, leaving a substantial gap in its ABS framework and exposing genetic resources to unmonitored digital exploitation. India, by contrast, has taken early steps by including DSI-related benefit-sharing obligations within its Biological Diversity (Amendment) Act 2023, signalling a proactive approach to closing digital loopholes.
Finally, the GBF emphasises the necessity of robust national systems for monitoring, reporting and accountability. Section I of the framework[footnoteRef:201] calls for strengthened national biodiversity strategies, transparency mechanisms, and periodic review processes to track implementation progress across ABS-related obligations. For Nigeria, this underscores the need to update and harmonise its ABS framework, particularly the 2009 Regulation, to address new and emerging issues such as DSI, transboundary genetic resources, strengthened community participation, and measurable benefit-sharing compliance mechanisms. [201:  Global Biodiversity Framework 2022.] 

3.2.7	Cartagena Protocol on Biosafety 2000
The Cartagena Protocol was drawn up pursuant to Article 19, paragraph 3 of the CBD, which set the stage for the development of an international legally binding treaty for biosafety. The treaty was drafted with a special focus on the transboundary movement of Living Modified Organisms (LMOs) resulting from modern biotechnology, which are likely to have adverse effects on the conservation and sustainable use of biodiversity, and was finalised and adopted in Montreal on 29th of January 2000.[footnoteRef:202] Nigeria's Biosafety Act was enacted in line with this protocol. The protocol does not cover pharmaceuticals for humans that are already addressed by other international organisations or agreements. The protocol made requirements for raising of public awareness concerning the safe transfer and handling of LMOs in relation to conservation and sustainable use of biodiversity, and requires the socio-economic consideration of indigenous and local communities, especially concerning the impact of LMOs on conservation and sustainable utilisation of biodiversity.[footnoteRef:203] The Protocol further established a framework for informed decision-making regarding the import and export of LMOs.[footnoteRef:204] It allows parties to enter into bilateral, regional, and multilateral agreements regarding intentional transboundary movement, provided such agreement do not result in a lower level of protection.[footnoteRef:205] The Protocol created an enabling environment for an environmentally sound application of benefits from the potential offered biotechnology as well as minimising associated risks to human health and the environment at large. [202:  The Cartagena Protocol.]  [203:  Ibid, article 23 & 26.]  [204:  Ibid, article 10.]  [205:  Ibid, article 14.] 

3.3. Institutional Frameworks Governing Access and Benefit Sharing for Biodiversity Utilisation
3.3.1 Federal Ministry of Environment 
The Federal Ministry of Environment plays a vital role in Nigeria’s biodiversity governance framework by overseeing and fostering efforts to address the nation’s environmental challenges and safeguard its natural heritage. The ministry was conceived to unify disparate regulatory functions under a single federal umbrella, thereby ensuring a coherent approach to environmental management.[footnoteRef:206] It develops and implements policies that tackle biodiversity loss, pollution control, climate change adaptation, and the equitable sharing of environmental benefits. Through legislation such as the Environmental Impact Assessment Act[footnoteRef:207] and the National Environmental Standards and Regulations Enforcement Agency Act,[footnoteRef:208] the ministry translates broad environmental objectives into enforceable legal instruments. In doing so, it sets the stage for sustainable development that balances economic growth with ecosystem protection. [206:  Constitution of Federal Republic Nigeria 1999 (as amended).]  [207:  Environmental Impact Assessment Act 1992.]  [208:  National Environmental Standards and Regulations Enforcement Agency (NESREA) Act, 2007.] 

From its inception, the ministry’s mandate has revolved around policy formulation and regulatory oversight. It also is charged with crafting national guidelines, regularly reviewing existing laws to reflect emerging scientific understanding and international best practices.[footnoteRef:209] Its regulatory scope extends to conducting environmental impact assessments for both public and private projects, ensuring that infrastructure development proceeds with minimal ecological disruption. The ministry also promotes clean energy technologies and sustainable waste management, and integrates environmental considerations into Nigeria’s broader economic planning. These functions are reinforced by targeted enforcement actions designed to curb desertification, deforestation, and industrial pollutants. [209:  F.A. Anyogu & E.H. Nyekwere, ‘Appraisal of the Legal and Institutional Framework for Sustainable Environmental Management in Nigeria’ (2020–2021) 16:1 The Nigerian Juridical Review, 155–76 <https://doi.org/10.56284/tnjr.v16i1.18> accessed 3rd September 2025.] 

To operationalize its mandate, the ministry oversees six specialized agencies, each vested with distinct legal responsibilities. The National Environmental Standards and Regulations Enforcement Agency enforces air, water, and land quality standards, while the National Biosafety Management Agency regulates the safe use of biotechnology in agriculture and research.[footnoteRef:210] The National Oil Spill Detection and Response Agency is empowered to monitor hydrocarbon pollution and coordinate rapid remediation efforts, particularly in the Niger Delta.[footnoteRef:211] Complementing these regulatory bodies, the National Parks Service and the Forestry Research Institute of Nigeria manage conservation areas and advance scientific research on sustainable forestry. Finally, the National Agency for the Great Green Wall leads land-restoration initiatives aimed at arresting desert encroachment in northern states.[footnoteRef:212] [210:  National Biosafety Management Agency Act 2015.]  [211:  National Oil Spill Detection and Response Agency (NOSDRA) Act 2006.]  [212:  National Agency for the Great Green Wall (NAGGW) Act 2015.] 

Several flagship programs illustrate how these agencies translate policy into practice. The Ogoniland remediation programme, for example, applies statutory pollution-control frameworks to restore oil-contaminated sites and rehabilitate local communities.[footnoteRef:213] Under the Great Green Wall initiative, coordinated land-use planning and afforestation schemes combat desertification along Nigeria’s Sahelian frontier.[footnoteRef:214] The Clean and Green initiative further mobilizes green bonds to fund renewable energy and waste-to-energy projects, embedding environmental finance within the national budget.[footnoteRef:215] Meanwhile, the Erosion and Watershed Management Project draws upon multidisciplinary regulations to stabilize soil, rehabilitate watersheds, and boost agricultural productivity.[footnoteRef:216] [213:  UNEP, ‘Environmental Assessment of Ogoniland: Interim Report, United Nations Environment Programme, 2011.]  [214:  National Agency for the Great Green Wall (NAGGW) Act 2015.]  [215:  Environmental Law Research Institute, ‘A Synopsis of the Laws and Regulation on the Environment in Nigeria’ <https://elri-ng.org/environmental-law-policies-in-nigeria/> accessed on 31st August 2025.]  [216: Project Store, ‘An analysis of the legal framework for environmental protection in Nigeria’ (2021) <https://projectstore.com.ng/an-analysis-of-the-legal-framework-for-environmental-protection-in-nigeria/ accessed on 31st August 2025.] 

Collaboration sits at the heart of the ministry’s strategy to restate its impact. Through strategic partnerships with other federal ministries and state governments, it integrates environmental safeguards into sectors such as agriculture, mining, and urban planning.[footnoteRef:217] International partnerships with organisations like UNEP and UNDP provide technical assistance and access to climate finance, strengthening Nigeria’s capacity to meet global environmental commitments. Domestically, the ministry engages non-governmental organisations and private-sector actors in public-private partnerships that pilot green technologies and community-driven conservation efforts.[footnoteRef:218] These networks help translate high-level policy into on-the-ground interventions that resonate with local needs. [217:  Federal Ministry of Environment Website, ‘Legal’ Legal – Federal Ministry of Environment accessed 31st August 2025.]  [218:  Environmental Law Research Institute (n215)] 

[bookmark: _Hlk209903784]The Federal Ministry of Environment on the 18th day of June 2025 validated the National Biodiversity Strategy and Action Plan 2025 to 2030 at a workshop held in Nigeria’s capital city of Abuja. Since the ratification of the CBD, Nigeria has developed various National Biodiversity Action Plans (NBSAP) to facilitate the implementation of the provisions of the CBD. The NBSAP is made in alignment with the Kunming-Montreal Global Biodiversity Framework 2022,[footnoteRef:219] is aimed at halting and reversing biodiversity loss by 2030.[footnoteRef:220] It contains 23 national targets, is aimed at safeguarding Nigeria's rich biodiversity and ensuring a sustainable future for generations to come. It recognises the impact of biodiversity not just on Nigeria's ecosystem but to the economy and the livelihood of persons. This policy is a welcome addition with regard to biodiversity conservation and sustainable utilisation, which are interconnected with ABS. However, Nigeria first developed an NBSAP in 1997, and the last preceding one covered the period between 2016 and 2020. This shows great prospect, as Nigeria seems interested in biodiversity conservation and related issues such as access and benefit sharing. It is a great hope that effective implementation frameworks are put in place in order to achieve its objectives. [219:  Punch, ‘FG commits to ending biodiversity loss by 2030’ (2025) <https://punchng.com/fg-commits-to-ending-wildlife-loss-by-2030/> accessed on 21st August 2025.]  [220:  Z. Abubakar, ‘Nigeria Validates National Biodiversity Strategy Action Plan’ (2025) 
<https://von.gov.ng/nigeria-validates-national-biodiversity-strategy-action-plan/> accessed 21st August 2025.] 

Despite these achievements, the ministry confronts persistent challenges, including constrained budgets, overlapping mandates, and the accelerating impacts of climate change. Enforcement gaps often stem from limited personnel and logistical resources, while fragmented data systems hinder evidence-based decision-making.[footnoteRef:221] Strengthening institutional coordination across agencies and leveraging remote-sensing technologies will be critical to closing these gaps. Equally important is mobilising innovative financing such as blended public-private funds to sustain long-term restoration and adaptation projects.  [221:  F.A. Anyogu & E.H. Nyekwere (n209)
] 

Looking forward, the Federal Ministry of Environment must mainstream environmental governance into Nigeria’s economic recovery plans, ensuring that green growth underpins post-pandemic development. Priorities include scaling nature-based solutions, enforcing stricter pollution controls, and expanding community benefit-sharing mechanisms so that local populations directly reap the rewards of conservation. 
3.3.1.1 National Environmental Standards and Regulation Agency (NESREA) 
NESREA is seized with the responsibility of providing guidelines and regulations for the protection and development of the environment, conservation of biodiversity, and sustainable development of Nigeria’s natural resources in general and environmental technology. Structurally, the agency is comprised of a Governing Council of the Agency and the office of the Director-General, who heads and oversees its administration.[footnoteRef:222] The members of the governing council hold office for a period of four years and may be reappointed for another term of four years.[footnoteRef:223] The agency is comprised of five directorates (administration and finance, planning and policy analysis, directorate of inspection and enforcement, environmental quality control, and legal services) and is given the powers to employ such number of employees in furtherance of its mandate.[footnoteRef:224]  [222: National Environmental Standards and Regulations Enforcement Agency (Establishment) Act 2007]  [223:  Ibid, section 4.]  [224:  Ibid, section 10.] 

The agency also has the power to purchase, take lease, build, maintain and equip any office premises in furtherance of its functions.[footnoteRef:225] The agency grants permit for access to biodiversity, conduct follow up on compliance with legal standards set, and punish violators. The agency is given the power of creating, guidelines, regulations and standards on environmental protection other than oil and gas sector.[footnoteRef:226] The Agency, through its monitoring and evaluation unit of its environmental and quality control department, develop environmental monitoring network and compiling environmental data from all sectors. The role of the agency includes coordination and liaison with relevant stakeholders within and outside Nigeria on matters of enforcement of environmental standards, regulations, rules, laws, policies and guidelines. [225:  Ibid, section 8.]  [226:  Ibid, section 7(g).] 

Officers of the agency are empowered by the Act creating the agency to enter premises, inspect facilities, take samples, and ensure adherence to environmental standards. Importantly, the Act prescribes offences and penalties, thereby creating a legal deterrent against non-compliance with its provisions. In 2018 specifically, the National Assembly enacted an amendment of the NESREA Act to address issues such as penalties bringing penalties up to speed with current realities.[footnoteRef:227] [227: Nigerian Environmental Standard and Regulations Agency (Amendment) Act 2018.] 

On this juncture, it is important to note that NESREA’s ABS mandate is however, secondary to its broader environmental enforcement and pollution control responsibilities, thereby lacking the specialised and centralised focus required for robust national ABS governance. As noted by Adebola, there is a lack of synergy in the operations of the various institutions tasked with mandate of ensuring ABS, thus, there is a need for outlining clearer roles to be played by stakeholders in the legal framework in order to ensure accountability in the implementation process.
In recognition of the importance of the protection of the environment to the nation’s socio-economic development, the agency has established a total of 35 environmental regulations over the years, with the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009 being the principal regulatory framework governing benefit sharing in Nigeria.[footnoteRef:228] [228: NESREA ‘Laws and Regulations’ https://nesrea.gov.ng/laws-regulations/ accessed on 26th August 2025.] 

3.3.1.2 Department of Forestry
The governance of Nigeria's forest is generally administered by the Federal Ministry of Environment through its Department of Forestry, the National Parks Service and Forestry Research Institute of Nigeria and relevant stakeholders.  The Department of Forestry is headed by a director, who is assisted by assistant directors who oversee various divisions of the department.[footnoteRef:229] The key role of the agency is to ensure the development of forestry in Nigeria in alignment with global standards. The department is also responsible for the monitoring, evaluation, appraisal of forestry development initiatives and the development of policy frameworks.[footnoteRef:230] In furtherance of its mandate, the National Forest Policy has, over the years, been developed to set out goals, targets, and implementation strategies for the management, sustainable development, expansion of forest cover, and the utilisation of forest resources and products.  In 2006 for instance, the policy created called for robust legal backing to enforce regulations effectively addressing illegal logging and other forms of exploitation. It aimed to address issues such as deforestation, biodiversity loss and the economic importance of forests among other issues. However, the policy was considered weak because it could not be applied without legal backing.[footnoteRef:231] The Ministry in 2019 drafted and is currently administering the National Forest Policy 2019 to provide strategies for the sustainable management of forests and promote equitable benefit sharing.[footnoteRef:232] It emphasizes the creation of a formula for assigning roles and responsibilities among stakeholders at all levels of government and with communities. It also referenced a need for participatory forest management, involving local communities and ensuring that forests are managed in ways that support livelihood and community development. However, it does not provide clear mechanism or procedures for benefit sharing, leaving adequate implementation thereby creating a gap in implementation still in effect, benefit sharing remains aspirational rather than enforceable, with no clear out ways on how the institution can achieve effective benefit sharing. [229:  Federal Ministry of Environment Website, ‘Departments: Forestry’ <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4307817> accessed on 27th August 2025.]  [230:  Ibid]  [231:  S.O. Idehen & J.B. Bello, ‘A Review of Forestry Laws in Nigeria: How effective’ International Journal of Law (2025) 11 https://www.lawjournals.org/assets/archives/2025/vol11issue4/11077.pdf accessed on 27th August 2025.]  [232:  National Forest Policy 2019.] 



[bookmark: _Hlk207563233]3.3.1.3 Forestry Research Institute of Nigeria (FRIN)
The Forestry Research Institute of Nigeria (FRIN) traces its origins to 1954, when it was first established as the Federal Department of Forestry Research.[footnoteRef:233] Its status was later transformed into a research institute through Decree No. 35 of 1973, and the Research Institutes (Establishment) Order of 1977, bringing it under the supervision of the Federal Ministry of Environment, within which it remains the sole dedicated research institute.[footnoteRef:234]  [233: Public Health Nigeria, ‘List of Environmental Agencies in Nigeria and their Functions’ (2019) https://www.publichealth.com.ng/list-of-environmental-agencies-in-nigeria-and-their-functions/#google_vignette accessed 27th August 2025.]  [234:  Ibid] 

Structurally, FRIN is comprised of seven specialised research departments, each organised into various sections which includes the Sustainable Forest Management, Products Development and Utilisation, Forest Conservation and Production, Environmental Modeling and Bio metrics, Forest Economics and Extension, Soil and Tree Nutrition, Wildlife and Ecotourism.[footnoteRef:235] The departments are supported by three service departments. In addition, it maintains eleven outstations covering all of Nigeria’s ecological zones, three specialised research centres, and four affiliated colleges awarding National Diploma (ND) and Higher National Diploma (HND) qualifications.[footnoteRef:236] The Institute’s overall focus is centred on promoting sustainable forest resource management, enhancing food security, ensuring the supply and utilisation of forest-based industrial raw materials, conserving biodiversity, and contributing to poverty reduction and self-employment opportunities through research and training.[footnoteRef:237] It is important to note however that this institute does not directly provide for benefit sharing,  however, its activities on (research on biodiversity, conservation, and community forestry) support the foundation for benefit sharing by generating data, training, and sustainable use models which falls under the purview of the Federal Ministry of Environment and NESREA.[footnoteRef:238] [235: Forestry Research Institute of Nigeria Website, ‘Departments, Support Services & Research Centers’ https://frin.gov.ng/departments/ 27th August 2025.]  [236:  Ibid]  [237: Public Health Nigeria (n233).]  [238: Another institution that plays a supporting role without being directly being responsible for benefit-sharing arrangement, is the Nigerian Agricultural Quarantine Service (NAQS) through its mandate of ensuring biosecurity and regulating the transboundary movement of biological resources. ] 

3.3.1.4 National Parks Service
The National Parks Service was established in 1991 with five national parks located in Gashake-Gumti, Kainji Lake, Cross River, Old Oyo and Chad Basin respectively. With the addition of Kamuku Kaduna and Okomu Edo national parks in 1999, Nigeria now has seven national parks. Yankari Game Reserve of Bauchi State was once a national park until it got delisted at the request of the State’s government.[footnoteRef:239] The National Park is controlled and managed by the Federal Government of Nigeria. It is headed by a Conservator General who manages the day-to-day activities of the agency.[footnoteRef:240] Each unit of the agency is headed by a director under the guidance of the Park Management Committee. The parks service has a fourteen-member governing board led by a chairman responsible for determining the policy direction of the service.[footnoteRef:241]  [239:  National Parks Service Website, ‘About Us’ http://nigeriaparkservice.gov.ng/overview/ accessed on 27th August 2025.]  [240:  National Park Service (Amendment) Act 2006, section 9.]  [241:  Ibid, section 2.] 

This agency is responsible for preserving and protecting wild animals, plants and such other vegetation in the national parks and well as other related biodiversity. The Minister of Environment is responsible for granting prior informed consent for the exploitation of the genetic resources in the national park in Nigeria, and thereafter ensuring that benefits sharing arrangements have been made.[footnoteRef:242] This agency has the overall responsibility of carrying out its statutory obligations of the National Parks Service Act, including and ensuring benefits sharing under section 35 of the Act. [242:  Ibid, section 35(2).] 


[bookmark: _Hlk207143217]3.3.2 National Biosafety Management Agency (NBMA)
The National Biosafety Management Agency is empowered under the National Biosafety Management Agency Act 2015 to provide safety standards, guidelines and rules to facilitate the Acts implementation. The agency is vested with the responsibility to ensure the effective management of all components of the Nation's Biosafety and serves as the National Authority for Biosafety in Nigeria. One of the mandates of this Agency is to ensure that the use of genetically modified organisms does not have an adverse effect on socio-economic and cultural interests either at the community or national level. The Agency is responsible for the formulation of overall policy guidance on issues of Biosafety in Nigeria.[footnoteRef:243] [243:  The Nigerian Biosafety Management Agency Act.] 

In terms of governance, the agency is headed by a Director General appointed by President on the recommendation of the Minister of Environment, who is required to have outstanding qualifications, at least 15 years’ experience in biodiversity, biosafety management, or of a related field and a Master’s degree in biological sciences or any other related field.[footnoteRef:244] The Director General holds office for a term of four years and is renewable for another term of four years only.[footnoteRef:245] The president also has the power to remove the Director General in accordance with the provisions of the Act creating the Agency.[footnoteRef:246] The Agency is currently comprised of six departments and ten units, and also has a Governing Board which advises on formulation of policies, establishes communities, appoint employees and promote activities related to the Agency.[footnoteRef:247] The departments of the agency include the Environmental Biosafety and General Release, Biosafety Enforcement and Operations, Socio-Economic and Food Safety, Planning, Research and Statistics, Administration and Finance and Biosecurity respectively. [244:  Ibid, section 5.]  [245:  Ibid, section 5(e).]  [246:  Ibid, section 6.]  [247:  Ibid] 

[bookmark: _Hlk207231673]Nigeria has a National Biosafety Policy (2007) which had set a ground work for the role of the agency. While the policy, was largely concerned with addressing biosafety risks, the policy provides that modern biotechnology applications and inventions derived from its activities, or inspired by traditional knowledge, innovation and practices of local communities or individuals in Nigeria. However, they are now governed by NBMA Act 2015, and other national legislations relating to community, or individual intellectual property rights.[footnoteRef:248] It also provides that such activities shall include benefit sharing agreement with the community or individual. While the policy reaffirms Nigeria's commitment to the provisions of the CBD, on biosafety, benefit sharing and transfer of technology through the recognition of the importance of protecting people, the environment and biodiversity, while promoting sustainable social and economic development of Nigeria. The policy however, addressed benefit sharing in peripherical manner and not in a comprehensive manner, which is in contrast to Nigeria’s obligations under the CBD which the Act creating the agency sought to promote. The NMBA Act enacted in 2015 provided a more robust framework, however, despite the improvements, the 2015 Act still leaves significant gaps in the area of benefit sharing. While it provides for the safe management of genetically modified organisms (GMOs) and related activities, it does not expressly set out detailed procedures for ABS transactions, nor does it provide for a clear benefit distribution mechanism for indigenous communities and knowledge holders. As such, the prospect of equitable benefit sharing remains under-realised, even with the existence of the NBMA. [248:  National Biosafety Policy 2007.] 

Further to its power to create a regulatory framework for Biosafety, the agency has issued various guidelines and policies to regulate its activities, such as the National Bio-Safety Inspection Guideline, the Guidelines for Certification of Containment Facilities, the Guidelines for Importation of GMOs for Food and Processing, Natural Guidelines for Institutional Biosafety Committee, Natural Guidelines on Gene Editing, National Biosafety Risk Analysis Framework and the National Biosafety Guidelines for Risk Assessment and Risk Management of GM Plants With Stacked Genes.[footnoteRef:249] These guidelines provide instructions for inspection of genetic modifications and genetically modified organisms facilities by the agency to check compliance levels, provide conditions for certification of facilities, the procedures to be followed in  order to obtain permits for bioprospecting activities, and also provides a guideline for the establishment of institutional biosafety committee. Furthermore, the agency in 2018 released a risk analysis framework, which set out the transparent decision-making process of the agency to applicants by providing of a guide on the rationale and approach to be used by the NBMA when granting or refusing permits. [249:  Nigerian Biosafety Management Agency Website, ‘Nigerian Biosafety Guidelines’ https://nbma.gov.ng/our-guidelines/ accessed 27th August 2025.] 

A notable policy created by the agency in furtherance of the achievement of its objectives is the National Biosecurity Policy and Action Plan 2022-2026, which provides guide for implementation of the provisions of the Act, and  gives the NBMA and other agencies such as Federal Ministry of Science, Technology & Innovation, Federal Ministry of Health, National Centre for Disease Control, National Program on Research, Production and Industrial Development, National Veterinary Research Institute, Agricultural Research Council of Nigeria have the responsibility of enforcing strategies in the policy which includes benefit sharing.[footnoteRef:250] However, the mechanisms for enforcement are not provided by the policies. For instance, it did not provide clear rules on how indigenous communities can be compensated when their genetic resources and traditional knowledge are accessed and utilised. This evidently shows a gap between policy framework and actual enforcement by institutions because of the lack of clear provisions on mechanisms to be adopted in implementation and lack of clearly assigned roles.  [250:  National Biosecurity Policy and Action Plan 2022-2026.] 

3.3.3 Nigerian Natural Medicine Development Agency
The Nigerian Natural Medicine Development Agency was established pursuant to the provisions of the NNMDA (Establishment) Act 2019. The agency, however has existed as an administrative body under the Federal Ministry of Innovation, Science and Technology, since 1997, before it became a legal entity in 2019.[footnoteRef:251] The agency is tasked with the mandate to research, document and collate Nigeria's indigenous medicine, healing arts, sciences and technology for sustainable integration into the national health care system.[footnoteRef:252] The agency is headed by a director general who manages the day-to-day activities, programs and activities of the agency. The agency is overseen by a  Governing Board which is headed by a chairman, with members representing the Ministry Of Science And Technology, Ministry of Health, Ministry of Environment Ministry in charge of Agricultural Development, Ministry of Environment, Ministry Of Trade And Investment, Chairman of Pharmaceutical Manufacturing Group, Chairman and a member of the National Association of the Traditional Medicine Practitioner and the DG of the NNMDA itself, who serves as the secretary of the board.[footnoteRef:253] The agency plays the role of implementing the mandates of the Act establishing it, such as the requirements of facilitating and supporting the development of benefit sharing regimes and development of intellectual property rights with regard to traditional medicine knowledge, biodiversity, biopiracy and creation of awareness as provided in section 6k of the establishment Act. The agency is also responsible for development of a Digital Virtual Library, a dedicated focal reference centre for research and development of Traditional Medicine and Medicinal, Aromatic and Pesticidal Plants (MAPPs) of Nigeria.[footnoteRef:254] [251:  Nigerian Natural Medicine Development Agency Website, ‘About Us’ https://nnmda.gov.ng/about/ accessed on 27th August 2025.]  [252:  Nigerian Natural Medical Development Agency (Establishment) Act 2019.]  [253:  Ibid.]  [254:  Nigerian Natural Medicine Development Agency Website (n249).] 

The agency has zonal activity centres which are overseen by a coordinator who assists in the management of the agency and executes the policies of the agency. The Agency is comprised of various departments such as the bio-resources development and conservation, research policy and innovation planning, products development and quality assurance, digital library and ICT, administration, legal, procurement, clinic, and public relations that are all geared towards the achievement of the objectives of the agency.[footnoteRef:255] [255:  Ibid] 

[bookmark: _Hlk207720229]Nigeria also has a Traditional Medicine Policy issued in 2007 which forms part of its biodiversity framework. Despite the existence of conventional medicine, Nigerian’s still utilise traditional medicine because of its deep cultural acceptance and accessibility. The Traditional Medicine Policy addresses relevant issues such as legislations and regulations; strategy; system management; management information system; human resources development; technology; financing; conservation of the environment; biodiversity; knowledge; skills and culture; protection of intellectual property rights (IPRs) and indigenous knowledge; and fostering partnerships between traditional & conventional medicine practitioners.[footnoteRef:256] The policy, under part two, recognised the economic potential of traditional medicine derived from Nigeria’s abundant natural biodiversity and its prospective role in alleviating poverty, creating new jobs and even increasing foreign exchange earnings.[footnoteRef:257] The policy further promotes conservation of biodiversity by sustainable utilisation and the preservation of indigenous traditional medicine knowledge through measures such as documentation, and protection of indigenous knowledge, innovation and technology of individuals and communities. [256: Traditional Medicine Policy 2007.]  [257:  Ibid] 

It also recommends the protection of intellectual property and patent rights of individuals and institutions involved in research and development of new medicines sourced from traditional medicines.[footnoteRef:258] It further recommended for bilateral and multilateral agreement for benefit sharing and repatriation of royalties to be put in place between traditional medicines practitioners and users. Additionally, the regulation stipulates the recognition of the provisions of the CBD and the TRIPS, both of which are international instruments that promote the fair and equitable sharing of benefits arising from the use of genetic resources. However, despite the recommendations outlined in this policy, and the issuance of regulation relating to ABS in Nigeria, there is still a fundamental lack of awareness and lack of benefit sharing for the utilisation of biodiversity still persists in Nigeria.  [258: Ibid ] 

3.3.4 Nigerian Conservation Foundation
The Nigerian Conservation Foundation (NCF) was established in 1980, and was originally registered as a charitable trust under The Land (Perpetual Succession) Act of 1961, which was subsequently replaced by the Companies and Allied Matters Act 1990. Since its incorporation, the NCF has been involved in a lot of activities that promote biodiversity conservation and sustainable use of resources in the environment, such as their contributions toward the development of National Conservation Strategies in 1987, supported enactment of the Endangered Species Decree in 1985, the review of the National Parks Decree in 1999, establishment of the Biodiversity Action Plan of Edo State 2008, led the review of the NBSAP of 2012, and the commencement of the implementation of Biodiversity Monitoring Action Plan in Niger Delta in 2018.[footnoteRef:259] [259:  Nigerian Conservation Foundation Website, ‘Milestones’ https://ncfnigeria.org/milestones/ accessed 27th July 2025.] 

[bookmark: _Hlk207228295]It is noteworthy that while certain government agencies charged with the mandate of advancing the objectives of national and international laws on conservation and access to genetic resources are often unable to provide detailed reports on their activities, such as community awareness programmes on biodiversity conservation, non-governmental organisations (NGOs) like the Nigerian Conservation Foundation (NCF) have demonstrated a higher level of accountability and visibility. For instance, the NCF 2024 Impact Report highlights projects that have not only raised public awareness but also delivered tangible results. A member of the Agoi Ibomi community reported that one such project enhanced his understanding of the environmental consequences of illegal logging.[footnoteRef:260] Beyond this, the NCF also engages in biodiversity education within schools and collaborates with government agencies in ways that reinforce Nigeria’s commitment to its international obligations. [260: Nigerian Conservation Foundation, ‘The NCF 2024 Impact Report’ (2024) https://ncfnigeria.org/wp-content/uploads/2025/07/NCF-2024-Impact-Report.pdf accessed on 27th August 2025.] 

The activities of this foundation, which is aimed to conserving nature and its resources, as well as improving the quality of human life, and promoting the sustainable use of resources, have had a significant impact on the lives of local communities.
3.3.5 National Institute for Pharmaceutical Research and Development (NIPRD)
The National Institute for Pharmaceutical Research and Development (NIPRD) is a Nigerian Federal Government parastatal under the Federal Ministry of Health. The institute was established in 1989, is charged with the mandate of research and development of drugs, phytomedicines, pharmaceutical and biological products and diagnostic for improving the health and wellbeing of mankind.[footnoteRef:261] The institute is headed by a Director General who oversees the daily running of the institute. There is also a Governing Board, which has the responsibility of giving policy direction to the institute. The Governing Board is comprised of a member from the Federal Ministry of Health, a member representing the Pharmaceutical Manufacturers Association of Nigeria, a member of Pharmaceutical Society of Nigeria, a member representing the traditional medicine practitioners, a member of the Federal Ministry of Science Technology and Innovation, and a member who shall also double as the secretary of the board.[footnoteRef:262] The institute comprises of ten units. Amongst all the institutions involved in the development, utilisation and handling of genetic resources and traditional knowledge in Nigeria, NIPRD has recorded better track record with regards to protection of intellectual property and providing model for benefit sharing agreements in Nigeria. For instance, NIPRD has successfully developed and commercialised NIPRISAN, a phytomedicine used in the management of sickle cell anaemia.[footnoteRef:263] The drug was first introduced to NIPRD by Reverend Paul Ogunyale in 1992, which he had claimed to have been using to treat members of his church with sickle cell.[footnoteRef:264] This led to a benefit-sharing arrangement between the institute and the reverend in order to ensure benefit to himself and his family from the utilisation of the “trade secret” divulged by him.[footnoteRef:265]  However, despite the significant milestone achieved in negotiating benefit agreement between the family of the reverend and NIPRISAN, the long term benefits were incapable of being achieved, as the license granted to Xechem International, a Nigerian subsidiary of a US based company, to produce the drug locally was withdrawn and terminated after six years as a result of allegations of fraud and mismanagement. [261:  National Institute for Research and Development Website, https://niprd.gov.ng/about-us/ accessed 28th August 2025.]  [262:  Ibid]  [263:  A. Hassan, ‘Nigeria takes over sickle cell drug’ (2009) https://www.scidev.net/global/news/nigeria-takes-over-sickle-cell-drug/#:~:text=of%20Health.%20%3C/-,span%3E,of%20fraud%20and%20mismanagement.%20%3C/ accessed 28th August 2025.]  [264:  K. Perampaladas & Ors, ‘The Road to commercialisation in Africa. Lessons from developing the sickle cell Drug NIPRISAN’ (2010) http://dx.doi.org/10.1186/1472-698X-10-S1-S11 accessed 28th August 2025.]  [265:  Ibid] 

It is however important to note that while Nigerian research institutions such as NIPRID, are willing to enter into benefit sharing agreements that try to ensure long term benefits at the onset, the same may not be the case for foreign bio-prospectors. It is thus important that measures are put in place to ensure that indigenous communities benefit from gains derived from products and technologies developed by external entities from genetic resources and traditional knowledge.
3.3.6 [bookmark: _Hlk208085135]The National Centre for Genetic Resources and Biotechnology (NACGRAB)
[bookmark: _Hlk208086451]The National Centre for Genetic Resources and Biotechnology (NACGRAB) was established in 1987 by the Federal Ministry of Science and Technology with a mandate to collect and conserve valuable genetic resources for food and agriculture and ensure that they are used sustainably.[footnoteRef:266] The agency has a genebank is located in Ibadan in south-west Nigeria. NACGRAB holds 13,839 accessions from 43 crops. The collections also have 206 crop wild relatives collected and 354 obtained from other institutions.[footnoteRef:267] The centred is manned by five departments that carry out its core mandates and operational responsibilities. Materials collected during explorations are stored in the NACGRAB or the International Institute of Tropical Agriculture (IITA) gene banks. The IITA collect these resources from the NACGRAB. NACGRAB by its maintenance of national collections, strengthens Nigeria’s claim to ownership and sovereignty over genetic resources which is important for ABS negotiations. The NACGRAB have been engaged in some activities of granting permits for access to genetic resources in Nigeria[footnoteRef:268], and has the mandate of ensuring benefit sharing in relation to plant genetic resources.[footnoteRef:269] [266:  The National Centre for Genetic Resources and Biotechnology Website https://www.nacgrab.gov.ng/ accessed 6th September 2025.]  [267:  Ibid]  [268:  T. Adebola (n10)]  [269:  International Institute of Tropical Agriculture, ‘CGIAR and Nigeria’s Commitment to Ensure Plant Genetic Resources are Sustained’ (2023) https://www.iita.org/news-item/cgiar-and-nigerias-commitment-to-ensure-plant-genetic-resources-are-sustained/ accessed 5th September 2025.] 

3.3.7 Nigeria Agricultural Quarantine Service (NAQS)
NAQS is a regulatory agency under the Federal Ministry of Agriculture and Rural Development. It was created for the harmonization of Plants, Veterinary and Aquatic resources (fisheries) Quarantine in Nigeria to promote and regulate sanitary (animal and fisheries health) and phytosanitary (plant health) measures in connection with the import and export of agricultural products with a view to minimizing the risk to agricultural economy, food safety and the environment.[footnoteRef:270] The Nigerian Agricultural Quarantine Service (NAQS) plays a central role in protecting the country from the introduction and spread of animal and zoonotic diseases, as well as pests affecting plants, fisheries and related products. It also activates emergency response measures to manage new pest incursions or disease outbreaks in collaboration with relevant stakeholders. Beyond these protective functions, NAQS ensures that Nigeria’s agricultural exports comply with international standards set by bodies such as the International Plant Protection Convention (IPPC), the World Organisation for Animal Health (OIE), the World Trade Organization’s Sanitary and Phytosanitary (SPS) measures, and the Convention on International Trade in Endangered Species (CITES), in addition to meeting the specific requirements of importing countries.[footnoteRef:271] It inspects and certifies agricultural products, seeds, plants, livestock and fisheries before they leave or enter the country NAQS ensures safe transit, preventing biological risks (phytosanitary/zoosanitary). The Service, by its Standard Operating Procedure, is given the mandate of intercept and seize all illegal imports and exports of agricultural commodities and regulated materials. However, despite this critical role played by NAQ, the service does not have the statutory duty of enforcing PIC and MAT, and thus the focus is mostly phytosanitary requirements. An applicant might need a permit from NAQS (for SPS compliance) and an access permit/MTA from NESREA (for ABS compliance) when moving genetic resources in/out of Nigeria.  [270:  NAQS Portal]  [271:  Ibid] 

3.3.8 National Office for Technology Acquisition and Promotion (NOTAP)
[bookmark: _Hlk207276187]National Office for Technology Acquisition and Promotion (NOTAP) is an agency under the Federal Ministry of Innovation, Science and Technology. The agency is tasked with the mandate of facilitating scientific research and development within institutions and promoting strong indigenous technology in Nigeria.[footnoteRef:272] The Agency is responsible for regulating technology transfer agreements and promoting intellectual property. Structurally, the agency is headed by a Director who occupies the position of the Chief Executive Officer of the office. The office has a governing council responsible for formulation of policy for the discharge of functions conferred on the Office by the Act. The Director of the office is responsible for registration of technology that are in accordance with the provisions of the Act, and has power to reject or cancel registration of agreements that are in contravention with its provisions.[footnoteRef:273] The Act further provides procedure for redress for aggrieved parties and presented penalties for noncompliance. [272:  National Office for Technology and Acquisition Act, CAP. 62 LFN, 2004.]  [273:  Ibid.] 

While NESREA is the primary agency charged with the responsibility of granting permits for access to genetic resources, NOTAP'S mandate becomes relevant when the access and utilisation of genetic resources and associated traditional knowledge result in commercialisation, and/or transfer to technology between Nigeria and a foreign entity. Technology transfer is an important aspect access and benefit sharing under the CBD.[footnoteRef:274] According to the CBD, where a technology is subject to patent or other intellectual property right, such access and transfer shall be provided on terms consistent with adequate protection of the intellectual property right.[footnoteRef:275] Although NOTAP primarily regulates transfer of technology into Nigeria, access to genetic resources can lead to the creation of new technology hence technology transfer Agreement becomes relevant in ensuring that Nigeria secures fair benefits from innovations derived from its biodiversity.  [274:  Convention on Biological Diversity, article 16.]  [275:  Ibid] 

3.3.9 Nigeria Customs Service 
The Nigeria Custom Service first came into existence in 1891, when the British colonial administration appointed Mr T.A. Wall as the Director General of customs.[footnoteRef:276] The Nigerian Custom Service Act 2023 vests legal authority on the Service to handle all customs matters. The Act repealed previous laws governing Customs Service in Nigeria.[footnoteRef:277] The Service is tasked with the responsibility of revenue collection, accounting and anti-smuggling activities and occupies a unique role within the international supply chain and services. The Service is headed by a Comptroller General who is responsible for the overall management of the agency. The Comptroller General also doubles as the accounting officer of the service.[footnoteRef:278] The Comptroller General is assisted by eight Deputy Comptroller Generals who head the various departments of the service. The service has the mandate of enforcing import & export restrictions and prohibitions, intercepting contrabands, and working closely with other government agencies in accomplishing the collective aim of developing Nigeria.[footnoteRef:279] [276:  Nigerian Customs Service, ‘About Us’ https://customs.gov.ng/?page_id=497 accessed on 27th August 2025.]  [277:  Custom Service Act 2023, section 280.]  [278:  Nigerian Custom Service (n276)]  [279:  Ibid] 

With regards to benefit sharing specifically, the provisions of the CBD, and other international frameworks governing biodiversity all aim to conserve biodiversity as well as ensure sustainable use and benefit sharing. One of the major concern and issue affecting biodiversity which the CBD recognises is the lack of benefit sharing arising from exploitation, as a result of biopiracy and foreign exploitation. The custom service, has a role to play in ensuring the genetic resources derived from Nigeria's biodiversity capable of being physically transported are not illegally transported out of Nigeria. The Agency as a result of its duty of ensuring compliant trade and preventing the illegal movement of goods, also has the responsibility of inspecting permits at borders to ensure compliance, and plays a major role in the overall enforcement of the national and international framework on ABS through its duty of ensuring that genetic resource transporters have complied with all legal requirements, such as requirements of obtaining prior informed consent and entering into agreements on mutually agreed terms. As such, the Service occupies a critical position in supporting biodiversity conservation and protecting the indigenous communities from exploitation by external entities. Although the service has made efforts on few occasions to curb wild life trafficking[footnoteRef:280], they have been hardly any interceptions of other forms of genetic resources, and the focus is hardly on benefit sharing concerns. NCS plays a foundational role in physical control, but managing the more intricate aspects of genetic resources and traditional knowledge trade currently requires coordinated multi-agency collaboration and stronger institutional commitment, particularly from agencies such as the National Environmental Standards and Regulations Enforcement Agency (NESREA) which has largely been lacking in practice.  [280:  E. Olanda (n176)] 


CHAPTER FOUR
[bookmark: _Hlk207880825]ISSUES, CHALLENGES AND PROSPECTS OF THE LEGAL AND REGULATORY FRAMEWORK GOVERNING ACCESS AND BENEFIT SHARING FOR THE UTILISATION OF BIODIVERSITY RESOURCES IN NIGERIA.
The requirement for benefit sharing arising from the utilisation of genetic resources and associated traditional knowledge found in biodiversity has gained increased recognition at a global level. This is majorly as a result of its instrumentality in promoting equity and sustainable development for the developing nations whose indigenous communities take their time and technical know-how to nurture and apply these resources for generations. In the context of Nigerian framework, the implementation of benefit sharing is faced with multifaceted issues and challenges. Lack of awareness, overlapping obligations of institutions, inadequate legal framework amongst other factors collectively form part of the challenges contributing to the ineffective implementation of benefit sharing laws in Nigeria. Issues affecting implementation include biopiracy, insecurity, foreign exploitation, and oil exploration amongst others. Nigeria’s rich biodiversity, coupled with its evolving policy landscape and growing international obligations provide unique opportunities for strengthening ABS, fostering socio-economic development while ensuring sustainable use of biological resources as required under the CBD. This chapter of this study will critically examine the challenges impeding its adequate implementation as well as the prospects of Nigeria’s legal framework with a view to proffer recommendations on pathways that can be explored to facilitate equitable sharing of benefits from utilisation of genetic resources from biodiversity and associated traditional knowledge.
[bookmark: _Hlk208057409]


4.1 	ISSUES AFFECTING THE IMPLEMENTATION OF BENEFIT SHARING FROM BIODIVERSITY IN NIGERIA	
4. 1.1	Biopiracy 	
Biopiracy is one of the critical issues arising from utilisation of genetic resources from biodiversity which affect benefit sharing as it carries both ethical and economic implications for developing nations, which are often among the most biodiversity rich in the world, and therefore requires careful and deliberate attention. 
In Nigeria, multinational companies of the global north, have been known to engage in uncompensated and unauthorised commercial use of genetic resources and associated traditional knowledge, and even obtain patent them for their own benefits, after utilising the resources in the pharmaceutical, agriculture as well as the cosmetic industries. While these foreigners contribute new technologies and financial investment towards the creation of goods and services, there is still a need for the indigenous communities who use their technical know-how to nurture these resources through generations to benefit.[footnoteRef:281] Biopiracy has been described as a form of scientific colonialism[footnoteRef:282] and is a form of neocolonialism. One example as pointed out in the first chapter of this research is the Phytochemotherapy medication for cancer with US patent 6, 849,604 which was produced from extract of Vernonia amygdalina leaves, from Benin City Nigeria which had been originally used as a medicinal plant by indigenous communities which is now assigned to Jackson State University.[footnoteRef:283] While the patent's inventor, Dr. Ernest Izevbigie, is of Nigerian descent, the patent was granted under US law, which did not require mandatory disclosure or benefit-sharing requirements for inventions derived from genetic resources and associated traditional knowledge. Another example is Bitter kola which has long been utilised by the Nsukka indigenes in the treatment of various ailments.[footnoteRef:284] Prof. Maurice Iwu subsequently applied for, and was granted a patent for Akiiluvir, a formulation for the treatment of Ebola, which received approval from the Nigerian government.[footnoteRef:285] In 1991, he also obtained a patent for the medicinal use of a yam species indigenous to Nigeria, and in 2002 secured a U.S. patent covering extracts from five species of Nigerian plants. These patents and related activities were pursued primarily for the benefit of the Bioresources Development and Conservation Programme (BDCP), a non-governmental organisation, rather than in the interest of the indigenous communities whose traditional knowledge formed the basis of these discoveries.[footnoteRef:286]  [281:  N.C. Ezedum (n55) ]  [282:  C. Jack (n85)]  [283:  Google Patent ‘Phytochemotherapy for cancer’ https://patents.google.com/patent/US6849604B2/en?oq=US+6849604 accessed 4th September 2025.]  [284:  N. C. Nzudem (n55)]  [285:  Ibid]  [286:  Ibid] 

It is estimated that three quarters of prescription drugs derived from plants were discovered because of their prior use in indigenous medicine.[footnoteRef:287] Biopiracy has been described by both developing and undeveloped nation as equivalent to piracy.  It does not only involve uncompensated access to genetic resources, but also the deprivation to the holders of a piece of knowledge on a biological resource from gaining revenue from that resource.  This is because the genetic resources serve as a means of a livelihood for indigenous communities, and the carting away of these resources deprive them of their means of survival. It also amounts to cultural misappropriation as genetic resources and traditional knowledge are used without respect or recognition of the cultural significance it holds for indigenous communities.  [287:  National Biodiversity Strategy Action Plan, 2016 – 2020.] 

Countries such as India have challenged the US patents for turmeric and neem leave for which it was successful on the basis that traditional knowledge on the genetic resources constituted prior art which invalidate patents.[footnoteRef:288] Similarly, Ethiopia has challenged a Dutch company for patenting a Teiff leaf[footnoteRef:289], and South African Sans and Khoi Khoi people succeeded for the Rooiboos tea, with an agreement creating a trust fund and the industry agreeing to pay a percentage of its sales to the communities.[footnoteRef:290] While other countries have used legal actions as a means for fighting for the rights of indigenous communities and thus forcing bio-pirates to negotiate benefit sharing arrangements, as at the time of this this research, there has not been a single action challenging patents created using Nigeria’s biodiversity. While there is a lack of historical documentation which can be used to prove prior art, and thus making Nigerians unable to have argue on the requirements for registration of patents in other countries such as the United State, we can however put in efforts towards creating a more robust access and benefit regime which will promote benefit sharing for utilisation of biodiversity, even after the resources leave Nigerian shores. This is because the failure to provide benefits for the utilisation of genetic resources being used in the creation of expensive treatments breeds inequity as the indigenous people in the communities/original caretakers they were sourced from cannot afford. Thus, this issue of Biopiracy is one of the strong rationales towards ensuring the proper implementation of benefit sharing as required for international standards and provided for under national laws. [288:  S. Soman, ‘Intellectual Property Rights I-Final Draft Research Project Topic: Traditional Knowledge and Patent Issues: with reference to Turmeric, Neem, Basmati & Golden Rice’ (2023)  https://www.researchgate.net/publication/390535383 accessed 4th September 2025.]  [289:  FoodCircle, ‘The Issue of Biopiracy in Agriculture’ https://shorturl.at/JMdo8 accessed 4th September 2025.]  [290:  World Justice Project, ‘The Value of Traditional Knowledge: A Milestone for Indigenous Rights in South Africa's Rooibos Industry’ (2019) https://worldjusticeproject.org/news/value-traditional-knowledge-milestone-indigenous-rights-south-africas-rooibos-industry accessed 4th September 2025.] 

4.1.2 Foreign Exploitation of Indigenous Communities
One issue that affects benefit sharing for utilisation of biodiversity is foreign exploitation. While it is related to biopiracy, it is a broader term. Some western entities may acquire prior informed consent for the utilisation of genetic resources and associated traditional knowledge, however they do so on unfair terms such as unequal benefit sharing and exploitative agreements.[footnoteRef:291] In Nigeria for instance, foreigners such as the Chinese, upon understudy the importance of a resource from biodiversity in the production of certain drugs decide to ask local farmers to plant those plants in exchange for mere peanuts, while they themselves go ahead and derive maximum benefit. In such cases, there is benefit sharing but on exploitative basis. Additionally, foreign exploitation doesn't necessarily involve IP. For example, a foreign company could come to Nigeria and simply extract a genetic resource, like a rare timber species without permission or fair compensation and use it to produce non-patentable goods.[footnoteRef:292] This amounts exploitation, but does not necessarily amount to biopiracy unless they also use that resource to obtain a patent or other IP right on a new product derived from it. Biodiversity has been a major source of livelihoods support for the rural Nigerians especially in the area of snail farming, bee farming, grass-cutter/other small mammal farming, wild bird and reptile rearing, and aquaculture; while to some extent, also supports commercial activities.[footnoteRef:293] Therefore, such exploitative acts by foreigners, despite not amounting to biopiracy, undermine ABS system by failing to provide adequate compensation for indigenous communities. [291:  M. Ozokhome (n12)]  [292:  S. Momoh (n11)]  [293:  CBD Fifth National Report 2015] 

4.1.3.	Erosion of Biodiversity
Nigeria’s diverse ecosystem hosts critical resources such as timber, wildlife, marine resources and medicinal plants, which are essential sources of food and significant for economic development.[footnoteRef:294] Its Guinea and Congo rainforests for instance are among the most significant in West Africa. It has been reported that a significant amount of Nigeria’s biodiversity is at a risk of extinction.[footnoteRef:295] Estimates shows that 201 recorded animals species are threatened in Nigeria, with 126 extinct animal species, while 1771 plants species recorded are threatened, with over 123 extinct plants.[footnoteRef:296] Climate change, population growth, overexploitation of natural resources, deforestation, urbanisation, poverty, weak institution and legal framework have been noted as one of the major causes of the erosion of biodiversity in Nigeria.[footnoteRef:297] [294:  A. Akinmoladun and A. Awodola, ‘Biodiversity Conservation in Nigeria: The role of Biotechnology’ (2019) Vol 11 
(2) Nigerian Journal of Environmental science pp.44-58]  [295: B.C. Anwadike, ‘Biodiversity Conservation in Nigeria: Perception, Challenges and Possible Remedies’ 
(2020) Vol 8 (4) Current Investigations in Agriculture and Current Research https://tinyurl.com/f2emyd3j accessed 5th September 2025.]  [296: Ibid]  [297: Ibid] 

Biodiversity erosion is a pressing issue that significantly affects benefit sharing, particularly in the context of genetic resources and traditional knowledge. The rapid loss of species, ecosystems, and habitats not only undermine the health of the planet but also erodes the foundation of benefit sharing. This is because benefit sharing frameworks depend on the existence of rich biodiversity. As biodiversity declines, the genetic resources and traditional knowledge associated with it are also lost, reducing the potential benefits that can be shared among stakeholders. This results in situations where those who have contributed to the conservation and sustainable use of biodiversity, such as indigenous communities, are left with little to no benefits, while others reap the rewards of exploiting the remaining genetic resources. The is because conservation of biodiversity, sustainable usage and benefit sharing of biodiversity go hand in hand. Conservation is a core philosophy interconnected to benefit sharing under the CBD.[footnoteRef:298] It plays a major role in preventing bioresources from degradation. A lack of conservation of biodiversity results in fewer resources regulate, negotiate over and derive benefits from. Thus, erosion of biodiversity is a key issue that strikes at the heart of benefit sharing. [298:  Convention on Biological Diversity, 1992.] 

[bookmark: _Hlk210247564]Despite the enactment of plethora of environmental laws and creation of agencies to monitor and enforce compliance in Nigeria, there still persist a significant disregard for environmental laws as actions such as indiscriminate bush burning, deforestation, large scale monocropping  and illegal wildlife trade still persist.[footnoteRef:299]  It is unfortunate that in Nigeria, NGOs and Registered Trustees of Associations that play prominent roles in seeking remedies for a lot of environmental issues that affect communities rather than government agencies that are legally mandated to do so. For instance, in the Nigerian Conservation Foundation (NCF) v. Federal Ministry of Environment[footnoteRef:300], the claimant filed an action against the defendant for its poor enforcement mechanisms which had led to many environmental degradations as well as eradication of species in Nigeria. This suit reaffirmed the significance of environmental conservation and compliance with legal requirements, policies and regulations[footnoteRef:301], it also highlighted the role NGOs play in protecting the interest of indigenous communities. ABS is increasingly being adopted by some countries as an economic tool for the promotion of conservation and sustainable use of genetic resources, therefore the standardisation and proper implementation of ABS framework in Nigeria will encourage communities to conserve the resources in their ecosystem by engaging in sustainable practices and protect the resources they hold.  [299:  G. Yahaya, ‘An Appraisal of the Legal and Policy Framework on Biodiversity Conservation in Nigeria: Challenges and Wayforward’ (2024) Vol. 1:1 LexScriptio, A journal of the Department of Jurisprudence and Public Law, KWASU.]  [300:  [2009] 7 NWLR (Pt. 1138) 245.]  [301:  G. Yahaya (n299)] 

4.1.4	Enforcement Issues Arising from Cross-Border Movement of Genetic Resources
The movement of genetic resources across borders in some instances complicate benefit sharing as it introduces complexities in determining fair compensation.[footnoteRef:302] Countries around the world have established regional frameworks to strengthen ABS across national boundaries of neighbouring countries with similar geographical and biological characteristics.[footnoteRef:303] While the regional and national frameworks require benefit sharing agreements on mutually agreed terms for access to genetic resources[footnoteRef:304], factors such as weak monitoring mechanism undermine ABS systems. If Nigeria authorities have not fully enforced ABS law in Nigeria, the question of enforcement access borders seem far-fetched. The situation of the Nigerian border also does not make the whole situation better. Despite Nigeria's ratification of Nagoya in 2022 and the existence of an ABS regulation across border enforcement remains a critical issue. Unlike wildlife trade where there have been actual (but few) reports of customs collaborating with NESREA[footnoteRef:305], other genetic materials are not actively screened or monitored at the borders which makes biopiracy and smuggling easy. [302: C. Morrisson & F. Humphries, ‘A Regional Review of Genetic Resource Access and Benefit Sharing – Key Issues and Research Gaps’ (2021) Vol.51 (5) Saje Journals <https://doi.org/10.3233/EPL-201028> accessed 6th September 2025.]  [303:  In Africa, we have the Africa Model Legislation for the Protection of Local Communities Farmers and Breeders and for The Regulation of Access to Genetic Resources (African Model Law 2000), the Revised African Convention on the Conservation of Nature 2003, and the AU's Strategic Guidelines for the Coordinated Implementation of the Nagoya on Access to Genetic Resources and the for and Equitable Sharing Benefit Arising from their Utilisation (2015). The African Regional Intellectual Property Organisation (ARIPO) and the Organisation Africaine de la Propriete Intellectuelle (OAPI) have programmes of work on the protection of genetic resources, traditional knowledge, and folklore, often mirroring efforts at WIPO.]  [304: The Nagoya Protocol, article 6 & 7.]  [305:  Trust Tv (n175)] 

To compound more to the issue, Nigeria unlike some other developing countries such as India, does not have online ABS permits registry that can be used to tracks access applications, providers and benefits which may enable close monitoring.[footnoteRef:306] This makes it difficult for other stakeholders to verify the legality of access and cross border transfer. The enactment of the National Biosafety Management Agency Act 2015, however shows great prospect in the management safe movement of genetic resources across borders. While the principal mandate of the Act is to regulate GMOs, its existence demonstrates expanding mechanisms for managing genetic resources and its movement as required under the Cartagena Protocol, and may subsequently include enforcement of ABS across borders. Finally, where resources are transferred to countries that are not party to ABS international frameworks like the Nagoya protocol, jurisdictional issues may arise with regard to enforcement as national ABS laws only apply to provider countries and other countries may have distinct ABS frameworks.  [306:  K.P. Laladhas and others, ‘Achievements in India’s ABS Mechanism’ in Biodiversity Conservation Through Access and Benefit Sharing (ABS) (Springer 2023) <https://doi.org/10.1007/978-3-031-16186-5_3> accessed 6th September 2025.] 

4.1.5	Impact of Insecurity on Benefit Sharing 
Insecurity is a persistent issue that has ravaged Nigeria for almost two decades now. From Boko Haram in the North East to militants in the South South, bandits in the North West, the incessant kidnappings all over the country, and now Lakurawa in the North West region.[footnoteRef:307] The activities of these groups have significantly impacted the country’s socio-economic progress[footnoteRef:308] and have great impact on the source of livelihoods of persons, including local communities. In relation to biodiversity and benefit sharing from its resources, insecurity has had, and continues to have major impact on the ecosystem such as habitat loss resulting from destructions, pressure on wildlife resources, and negative image on bio-prospectors, investors and ecotourists.[footnoteRef:309] For instance, the National Parks Service has lost up to 16 park rangers between 2013 till date as a result of insecurity.[footnoteRef:310] The unpalatable activities of the terrorists groups give multinationals a negative outlook of Nigeria, and deters them from visiting. This affects possible access to genetic resources, reduces bioprospecting and biotechnological activities, and thereby affects potential benefit sharing from their utilisation. [307: C. Ewokor & M. Abubakar ‘New Nigerian Jihadist Group Declared Terrorists’ (2025) https://www.bbc.com/news/articles/cqjvqe4n7gzo accessed 6th September 2025.]  [308: D.I. Akindoyin & A. O. Obafemi, ‘Evaluating the Impact of Insecurity on Nigeria’s National Development Since the Fourth Republic’ (2025) Vol 17 (1) African Journal of Stability & Development <https://journals.abuad.edu.ng/index.php/ajsd/article/view/1507> accessed on 6th September 2025.]  [309: A. O. Okeyoyin, ‘Ecotourism and Wildlife Management Amidst Insecurity and Global Pandemic’ (2022)
https://www.ffps.org.ng/docs/conf/ecotourism_and_wildlife_management_amidst_insecurity_and_global_pandemic.pdf accessed 6th September 2025.]  [310:  Ibid.] 



4.1.6	Impact of Oil Exploration on Genetic Resources in Biodiversity 	
Oil exploration despite being an abiotic activity of natural resources has a great impact on biological resources in the Nigerian ecosystem. Activities of oil explorers pollute ecosystems, thereby degrading habitats and disrupting life cycles. The activities affect not only terrestrial habitats but also aquatic habitats. Oil exploration activities in most cases affect mostly South South region of Nigeria. This South South region is one of the most ecologically diverse and environmentally sensitive areas in Africa.[footnoteRef:311] It holds one of the biggest wetlands in Africa and one of the largest in the world, with about bout 70,000 square kilometres of the area is covered by a variety of habitats, including mangroves, swamps, and tropical rainforests. Pollution resulting from oil exploration poses a significant threat to this biodiversity, with potential long-term consequences.[footnoteRef:312] This negatively impacts the livelihoods of communities as well as possible benefit sharing from utilisation of genetic resources. In Douglas Oronto v. Shell Petroleum Development Company Ltd & Ors[footnoteRef:313], the Court of Appeal emphasized the importance of environmental impact assessment prior to carrying out any oil exploration activity. The appellant filed an appeal against the decision of the Federal High Court where he had filed an action against Shell and the Federal Environmental Protection Agency, to stop a liquefied natural gas project until an environmental impact assessment is conducted where he lost. On Appeal However, the appellate court overturned the decision of the lower court underscoring the importance of EIAs and the membership of a community as a enough personal interest to give one locus standi to bring an action for environmental pollution. Till date however, many years after this decision, there still persists a significant lack of effective enforcement of EIA Act, as many projects proceed without proper assessments.[footnoteRef:314] Lack of resources, expertise, transparency and low penalties have been noted as some of the factors that impede the proper implementation of the EIA Act.[footnoteRef:315] It is reported  that 240,000 barrels of crude oil are spilled yearly with severely harmful effects on aquatic resources and plants. The spills result in significant suffering from poverty and grueling environmental hardship.[footnoteRef:316] [311:  A. Adus & V.J. Woforodo, ‘A Review of the Effect of Oil Pollution on Wildlife and Biodiversity Conservation in Niger Delta Nigeria’ (2024) Vol 12(2) International Journal of Innovative Scientific & Engineering Technologies Research, pp 43-59 <https://www.seahipublications.org/wp-content/uploads/2024/05/IJISETR-J-6-2024.pdf> accessed on 6th September 2025.]  [312:  Ibid]  [313:  Unreported Suit No. FHC/L/CS/9/88]  [314:  P. Esor, ‘A Comprehensive Review of the Environmental Impact Assessment Act’ (2025)  https://shorturl.at/umxEJ accessed 6th September 2025.]  [315:  Ibid]  [316:  N. Okechukwu, ‘(NESREA) and the Challenges of Environmental Regulation In Nigeria’ Volume 4, Issue 1 (2024) British Journal of Mass Communication and Media Research pp. 1-11 https://doi.org/10.52589a/BJMCMR-FLJQLR8S] 

[bookmark: _Hlk208059854]The Nigerian Government has established laws and regulations to promote benefit sharing in the oil and gas sector such as the Nigerian Oil and Gas Industry Content Development Act (NOGICDA) of 2010, which mandates that projects prioritize indigenous participation, technology transfer, and value addition, backed by a required Nigerian Content Plan and local ownership thresholds.[footnoteRef:317] The impact of oil exploration on genetic resources is undeniable and remains a concern. The Petroleum Industry Act (PIA) of 2021[footnoteRef:318] further modernised the legal framework by streamlining production-sharing terms, strengthening fiscal incentives, and introducing the Midstream and Downstream Gas Infrastructure Fund to support infrastructure development, all aimed at optimising returns and encouraging broader domestic value creation. Additionally, the Niger Delta Development Commission (NDDC) facilitates the socio-economic development of host communities, reflecting another formal benefit-sharing mechanism.[footnoteRef:319] While oil and gas remain a great source of revenue for the Nigerian economy, the world is fast moving into a low carbon and bio-based economy.[footnoteRef:320] Therefore, it is important to have a framework that protects genetic resources as strategic assets for sustainable development and equitable benefit sharing.[footnoteRef:321] [317:  O.J. Jegede, ‘Overview Of Nigerian Local Content Law In Oil And Gas Industry’ (2020) https://www.mondaq.com/nigeria/oil-gas-electricity/1019096/overview-of-nigerian-local-content-law-in-oil-and-gas-industry accessed 6th September 2025.]  [318:  The Petroleum Industry Act No. 6, 2021.]  [319:  Niger Delta Development Commission Act, No. 6 LFN, 2000; the NDDC Amendment Act, 2017.]  [320:  Convention on Biological Diversity, Global Biodiversity Outlook 5 (CBD Montreal, 2020) https://www.cbd.int/gbo/gbo5/publication/gbo-5-en.pdf accessed on 6th September 2025.]  [321:  N Okechukwu (n316).] 

4.2. CHALLENGES IMPEDING THE IMPLEMENTATION OF BENEFIT SHARING FROM THE UTILISATION OF BIODIVERSITY IN NIGERIA
4.2.1	Lack of Awareness on Access and Benefit Sharing by Indigenous Communities 
Non-implementation of section 6(k) of the Nigerian Natural Medicine Development Agency (Establishment) Act, 2019 which requires “the development of appropriate benefit sharing regimes and promote awareness regarding issues of intellectual property rights in relation to traditional medicine knowledge, biodiversity and preventing biopiracy” and section 7(l) of the NESREA Act constitutes significant challenge that affects benefit sharing for biodiversity in Nigeria. Studies have shown that a large percentage of Nigerians lack awareness on biodiversity generally, and more so the possible benefits that may be derived from it.[footnoteRef:322] Despite NBSAP 2016 – 2025’s recommendation on the importance of putting appropriate policies and regulations in place for the creation of awareness to enable Nigerians (including corporate citizens) know the role and responsibilities each has to play, a lack of awareness on benefit sharing has been confirmed as one major challenge that impedes benefit sharing by a NESREA official via an email correspondence during this research.  [322:  The Conversation, ‘Nigeria Could Gain by Promoting More Biodiversity Awareness Among Its Citizens’ (2021) https://rb.gy/5xcog7 accessed on 6th September, 2025.] 

Indigenous communities do not realise the value of the genetic resources they nurture and the associated traditional knowledge they hold in the global market, and are not aware of their rights under the CBD and Nagoya Protocol, and thus cannot maximise benefits for the access and utilisation of the resources. This lack of awareness also leaves them vulnerable to exploitation, biopiracy, and limits their ability to negotiate fair agreements that ensure their interests are protected. This lack of awareness stem from limited access to information, inadequate information, insufficient engagement by the agencies responsible for implementing benefit sharing in Nigeria. The NESREA Act in section 7 (c) requires NESREA to create awareness regarding the sustainable environmental management, to promote private sector compliance with environmental regulations other than in the oil and gas sector.[footnoteRef:323] However, it does not directly require creation of awareness on benefit sharing but it is implied based on the agencies mandate to implement access and benefit sharing under its National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, of 2009. It is important to point out that the Regulation requires the obtainment of prior informed consent and Material Transfer Agreement for any transfer of genetic resources outside Nigeria.[footnoteRef:324] The Regulation, in Part III went further to make regulations on benefit sharing for utilisation. It is however silent on the requirement of the agency to provide education for the indigenous communities on ABS specifically. There is therefore a need for our laws to explicitly require the mandate, as this lack of awareness is one of the principal obstacles that pose challenges to the effective implementation of benefit sharing. To achieve fair benefit sharing from biodiversity, more proactive measures are required to enlighten indigenous communities on the value of biodiversity and the potential benefits they can derive from the utilisation of their genetic resources. [323:  National Environmental Standards and Regulations Enforcement Agency (Establishment) Act 2007, section 7(c).]  [324:  National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009, regulation 6.] 

Finally, Muzan[footnoteRef:325] noted the lack of judicial decisions on benefit sharing particularly in relation to benefit sharing arising for the utilisation of genetic resources, it is the opinion of this researcher that the lack thereof, stems from the lack of education on the rights of indigenous communities to their biological resources as persons cannot enforce rights that they are not aware of. [325:  Muzan (n22)] 

4.2.2	Enforcement Challenges Arising from Overlapping Agencies.
[bookmark: _Hlk208396013]It is evident, based on the lack of successful benefit sharing in Nigeria in recent time that the framework on benefit sharing is not very effective. This partly results from a lack of synergy amongst the different institutions relevant to access and benefit sharing.[footnoteRef:326] Various legislations governing biodiversity in Nigeria provide requirement for benefit sharing. Access and benefit sharing issues cut across different ministries in Nigeria such as the Federal Ministry of Environment, Federal Ministry of Agriculture and Rural Development, Federal Ministry of Science and Technology, Federal Ministry of Industry Trade and Investment, which have overlapping mandates.[footnoteRef:327] There exists a lack of synergy between the agencies in the implementation of benefit sharing requirements in Nigeria. Laws giving government bodies mandates for ensuring ABS include National Park Service Act, National Biosafety Management Agency Act and Nigerian Natural Medicine Development Agency Act which all give the agencies they create a mandate of ensuring benefit sharing. However, only NESREA has issued ABS Regulations to govern access to genetic resources and provide requirements on benefit sharing, although with some inadequacies which shall be considered further in this research. Though legally in place, its adequacy has been questioned, given that the Nagoya Protocol was not yet domesticated into law at that time of its creation. Adebola notes that constitutionality of the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009 has also been questioned also. The basis for her claim is that although the Regulations were issued “under the hand” of the Minister of Environment, they were in substance designed and initiated by NESREA.[footnoteRef:328] Since the Minister of Environment is recognised under the CBD as the Competent National Authority for access and benefit sharing, Adebola’s fieldwork reveals that officials within the Federal Ministry of Environment do not recognise the Regulations as valid. This has created a perception that NESREA acted ultra vires, and explains why the Regulations remain largely unenforced. In her view, the institutional discord undermines their constitutional and administrative legitimacy. Powers to make regulations for NESREAs activities are vested on the Minister of Environment[footnoteRef:329], and not on the agency.[footnoteRef:330]  On the issue of delegated legislation, Kingsley Osinachi N. Onu[footnoteRef:331] states: [326:  T. Adeola (n10)]  [327:  Ibid]  [328:  Ibid]  [329:  NESREA Act, section 34 (c).]  [330:  Ibid]  [331:  K. O. N. Onu, ‘Delegated Legislation In Nigeria: Taming the Wilddog While it’s Still Early’ (2023) 11(3) Legal Brief <https://doi.org/10.35335/legal.v11i3.312> accessed on 6th September 2025.] 

The overriding need for the exercise caution in the making delegated legislation is self-evident...a delegated legislation must be made in accordance with the enabling law and must executed under proper authority. 

From the standpoint of Nigerian constitutional law, the principle is clear. Once an enabling Act vests the power to make regulations in a Minister, any such subsidiary legislation made under that authority is presumed valid unless it can be shown to be inconsistent with the Constitution or the parent Act. The problem highlighted by Adebola is therefore less about formal illegality and more about institutional practice i.e., that NESREA overstepped its advisory/enforcement role by driving a regulatory framework which, under the CBD and the NESREA Act itself, should have come directly from the Minister of Environment. 


4.2.3	Ability to Exploit Information on Genetic Resources Using Digital Sequence Information
An emerging issue which poses challenging benefit sharing which is starting to get attention in the global sphere is the ability for multinationals to access Digital Sequence Information. Traditionally, access to genetic resources and benefit sharing under national and international frameworks require the twin requirements of prior informed consent and on mutually agreed terms. However, digitalisation has created a challenge on benefit sharing as external entities now have the capability on accessing relevant information on genetic resources without physical accessing them thus by passing the 3rd objective of the CBD and undermining the principal objective of the Nagoya protocol.[footnoteRef:332] Access can now be achieved using Digital Sequence Information.[footnoteRef:333] Digital Sequence Information are data derived from genetic resources of organisms, such as DNA and RNA sequences which may be used for both commercial and non-commercial purposes in field like biotechnology, medicine, cosmetics and conservation.[footnoteRef:334] The ability to do this undermines benefit sharing and is at the detriment of developing countries in the global south such as Nigeria. It has also raised conversations regarding the subject matters to which ABS applies, with the Global South pushing for ABS’s applicability, and the Global North against it.  [332: V. Anina(n62)]  [333:  F. Humphries, M. Rourke and C. Lawson, ‘Message in a Bottle: DNA Computers Challenge Access and Benefit Sharing Regulation’ in Charles Lawson, Michelle Rourke and Fran Humphries (eds), Access and Benefit Sharing of Genetic Resources, Information and Traditional Knowledge (Routledge 2023) 71]  [334:  Natur Vards Verket, ‘Digital Sequence Information (DSI)’ (2025) <https://www.naturvardsverket.se/en/guidance/species-protection/utilizing-genetic-resources/digital-sequence-information-dsi/> accessed 6th September 2025.] 

The Kunming–Montreal Global Biodiversity Framework (GBF) which was adopted on 19 December 2022 at the 15th Conference of the Parties (COP15) to the Convention on Biological Diversity (CBD), held in Montreal, Canada sought to recalibrate benefit-sharing obligations to ensure fairness, transparency. The framework provided for benefit sharing in relation to DSI. Goal C of the framework provides:
The monetary and non-monetary benefits from the utilization of genetic resources and digital sequence information on genetic resources, and of traditional knowledge associated with genetic resources, as applicable, are shared fairly and equitably, including, as appropriate with indigenous peoples and local communities, and substantially increased by 2050, while ensuring traditional knowledge associated with genetic resources is appropriately protected, thereby contributing to the conservation and sustainable use of biodiversity, in accordance with internationally agreed access and benefit-sharing instrument.[footnoteRef:335] [335:  Global Biodiversity Framework 2022.] 

Target 13 provides:
Take effective legal, policy, administrative and capacity-building measures at all levels, as appropriate, in accordance with applicable international access and benefit-sharing instruments, that are consistent with and do not run counter to the objectives of the Convention on Biological Diversity[ and the Nagoya Protocol] to [facilitate] [ensure] [a substantial increase in] the fair and equitable sharing of benefits that arise from the utilization of genetic resources [in any form] [including digital sequence information on genetic resources] [and biological resources] [and derivatives] and traditional knowledge associated with genetic resources, [[including] by facilitating] [and to facilitate] [appropriate] access to genetic resources [for environmentally sound uses] [, and by increasing capacity-building and development, technical and scientific cooperation], [by appropriate transfer of relevant technologies, respect for all rights involved, and by appropriate funding] [contributing to generating new and additional resources for biodiversity conservation and sustainable use].[footnoteRef:336]  [336:  Ibid] 


 It is on this basis that countries around the globe have started to adopt and enact laws to protect their genetic resources.[footnoteRef:337] This is because applicability of ABS laws depends on whether national legislation include information associated with genetic resources. Another challenge DSI poses is how ABS will regulate associated traditional knowledge with genetic resources that exist within DNA computer.[footnoteRef:338] Countries like India have updated their ABS laws and regulations to cater for ABS in relation to DSI, Nigeria is still left behind, and has only adopted but not yet ratified the Agreement. The new Regulations issued by the National Biodiversity Authority (NBA) in India are built upon the country’s Biological Diversity Act of 2002 as amended in 2023, and the newly introduced Biological Diversity Rules, 2024. The new Regulation of 2025 replaces the old Guidelines on Access to Biological Resources and Associated Knowledge and Benefits Sharing Regulations of 2014.[footnoteRef:339] The country’s Biodiversity Rules 2024 clearly provide that NBA approval shall be required for the commercialisation of IPR for any invention based on DSI accessed from India. Further, the new 2025 Regulation explicitly includes DSI within the ambit of ‘biological resource’ for the purpose of ABS obligations, and users of DSI will now be liable to pay the benefit sharing amount for each of the prescribed activities.[footnoteRef:340] The Indian government have demonstrated proactiveness in the protection of their countries biodiversity and ensuring of benefit sharing for their genetic resources and associated traditional knowledge. Nigeria, by contrast, is lagging behind, with fragmented regulations, weak institutional enforcement, and limited awareness among stakeholders, which together undermine the effective implementation of access and benefit-sharing frameworks. [337:  T. Adebola and D. Manzella, ‘Access and Benefit Sharing and Digital Sequence Information in Africa: A Critical Analysis of Contemporary Concerns in Regional Governance’ in Charles Lawson, Michelle Rourke and Fran Humphries (eds), Access and Benefit Sharing of Genetic Resources, Information and Traditional Knowledge (Routledge 2023).]  [338: F. Humphries, M. Rourke and C. Lawson (n333)]  [339: Lex Orbis, ‘Decoding the New Regime for Biodiversity Access Benefit Sharing’ (2025) https://www.lexorbis.com/decoding-the-new-regime-for-biodiversity-access-benefit-sharing/ accessed 5th September 2025.]  [340:  Ibid] 



4.2.4	Limited Protection for Holders of Genetic Resources and Traditional Knowledge in the IP System		
The intellectual property system was originally created to protect individual inventorship and not traditional knowledge or genetic resources. This is because traditional knowledge is collectively held by indigenous communities thus making it difficult for IP system to assign ownership for them. TK as a result of its oral nature does not meet the criteria of originality and fixation under section 2(2) of the Copyright Act[footnoteRef:341] and the criteria of newness and inventive step under section 1(1) the Patent and Designs Act.[footnoteRef:342] It also makes no sense to grant it to a single individual in the community, as at that would deprive others the opportunity from benefiting from it. Traditional knowledge can only protect a specific invention and not a particular plant or traditional knowledge.[footnoteRef:343] While it seems impossible for genetic resources from biodiversity and associated traditional knowledge to be considered protectable subject matter under the traditional IPR system, countries around the world have been using the IP system, especially the patent system to protect indigenous communities from biopiracy through patent disclosure requirements. India's patent system, despite being old, contains this requirement.[footnoteRef:344] While Nigeria's patent system does not require disclosure of the source of origin of genetic resources and associated traditional knowledge of patentable subject matter, its being a signatory to the GRATK Treaty of May 2024 indicates great potential for protection of genetic resources and associated traditional knowledge from biopiracy.[footnoteRef:345] The GRATK Treaty contains this requirement for disclosure of origin of genetic resources and associated traditional knowledge.[footnoteRef:346] If domesticated and effectively enforced, the GRATK Treaty could enable Nigeria to strengthen its intellectual property regime and provide a measure of protection for genetic resources and traditional knowledge. While intellectual property law has been considered imperfect for addressing the communal and intergenerational dimensions of traditional knowledge, international developments show that it can be adapted to complement access and benefit sharing frameworks. For Nigeria, the priority now lies in harmonising its national IP system with these emerging global standards to better safeguard its biodiversity and the rights of indigenous communities. [341:  Copyright Act 2022, section 2(2).]  [342:  Patent and Designs Act 1971, section 1(1).]  [343: Ezudem (n53) p 27.]  [344:  S. Velpula & V. Viayalakshmi (n55)]  [345:  Olaniwun Ajayi LP, ‘IP, Genetic Resources and TK: Unpacking the WIPO Treaty’ (2024) <https://www.instagram.com/p/C7y0RpLNF8v/?img_index=2> accessed 7th September 2025.]  [346: E. Obhan, C. Yadav (n193)  ] 

4.2.5	Inadequate Guidelines on Obtainment of Prior Informed Consent.	
[bookmark: _Hlk208138672]In Nigeria, a significant challenge to effective benefit sharing is the lack of specific and clear guidelines on how to obtain Prior Informed Consent (PIC) from communities. While the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009 requires PIC, it doesn't provide detailed, step by step procedures. The Regulation only provided the need for accompanying access applications with evidence of PICs in the form provided the second schedule.[footnoteRef:347] This ambiguity creates a vacuum that can be exploited by users of genetic resources. It also leaves indigenous and local communities in a vulnerable position, as they may not fully understand their rights or the potential long-term benefits they can get of granting consent.  [347: The National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009, regulation 6.] 

[bookmark: _Hlk208139126]In South Africa for instance, The Protection, Promotion, Development and Management of Indigenous Knowledge Act, 2019 under section 12 vests the rights to indigenous knowledge of communities on trustees of indigenous communities who are responsible to the indigenous communities for the protection of their right, and bringing actions for unauthorised use, misappropriation and misuse. The Country’s National Indigenous Knowledge System does not just oversee, but is given the mandate to assist the indigenous communities and their trustees in negotiating fair benefit, and provide education to give the indigenous communities the capacity negotiate benefits.[footnoteRef:348] The office is also given the mandate to assist in making arrangements for benefit sharing for transboundary knowledge.[footnoteRef:349] Successful benefit sharing arrangements such as the Rooibos tea case in 2019, where a benefit-sharing agreement was ultimately reached with the San and Khoi-Khoi peoples, the Sceletium in 2003, case and the Hoodia cactus case of 2010 with the CSIR for the San people is a testament to South Africa’s framework's effectiveness. As countries continue to develop frameworks to protect indigenous communities, Nigeria must learn lessons on the benefit sharing frameworks that are able to derive benefits for indigenous communities from the utilisation of genetic resources and associated traditional knowledge. [348:  The Protection, Promotion, Development and Management of Indigenous Knowledge Act, No. 6, 2019.]  [349:  Ibid, section 29(2).] 

Myada notes another challenge regarding obtainment of PIC in Nigeria is in relation to the pluralistic land tenure system, the issue of who may negotiate MTA and grant PIC when the GR is a concern to her.[footnoteRef:350] Although the NESREA’s ABS Regulation requires for PIC to be obtained from indigenous communities, the Land Use Act of 1978 vests all land in the state, giving the government the authority to grant rights of occupancy. On the other, customary land tenure system, still persists, where customary land owned and administered by private individual owners or communally owned thus raises concerns on who exactly grants PIC.  [350:  Myada (n21)] 

4.2.6	Inadequate Provisions Regarding Payment of Royalties	
The Nigerian regulatory framework for benefit sharing also suffers from a lack of specific provisions on the payment of royalties. While provisions on access seem comprehensive, benefit sharing is not adequately provided for utilisation of genetic resources and associated traditional knowledge. The Regulation imposed obligations on permit holders to involve Nigerians in their activities and facilitate enjoyment of monetary and non-monetary benefit under Material Transfer Agreement guidelines.[footnoteRef:351] It further requires permit holders to respect traditional and community rights over genetic resources and their traditional knowledge, innovations and practices related to sustainable use.[footnoteRef:352] While the Regulation requires monetary and non-monetary benefit sharing. It did not go further to give specification on what it entails. For instance, it doesn’t provide a minimum standard, formula or a percentage for royalty payments. This puts the indigenous communities, who often have limited legal and negotiation experience, at a disadvantage when dealing with well-resourced multinational corporations and provide an avenue for exploitation. The absence of a minimum or suggested royalty rate makes it difficult to ensure that the benefits are fair and equitable as it makes calculating possible benefits possible which will in turn encourage transparency as corrupt practices can be detected more. [351: The National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009, regulations 17-19.]  [352: Ibid] 

Some countries such as India, South Africa and Australia have specific legal requirements on benefit sharing in form of percentage from earnings. For instance, under India’s new benefit sharing regulation, benefit sharing for commercial utilisation is now linked to annual turnover of users. For instance, where a foreign entity makes above 5 Crores to 50 Crores, it has to share 0.2% of its annual turnover (exclusive of tax), 0.4 % for 50 - 250 Crore, it pays and 0.6% for annual earnings above 250 Crores.[footnoteRef:353] Furthermore, companies with less than 5 Crore in annual earnings are not required to share benefits. However, if the biological resource accessed for commercial purposes is a high value one, such as sandal wood and agarwood, the benefit sharing component shall be 20% more than the regular percentage due. The regulations further provide percentage and threshold for benefit sharing for the transfer of results from researches relating to biological resources and associated traditional knowledge of Indian indigenous communities to foreigners, and for the commercialisation of IPR gotten from it, whether within or outside India which range from 1% to 5% of their annual turnover and up 25% more of the benefit due, depending on the circumstances and usage[footnoteRef:354].  [353:  Lex Orbis (n339)]  [354:  Ibid] 

From the above, it can be seen that Indian's new regulation provides framework for benefit sharing for various kind of utilisation while putting proposed activity, ecological impact and potential commercial use into consideration. Down in South Africa, agreements for utilisation of traditional knowledge are required to include payment of royalties for 30years where the knowledge is functional in nature, and 50years for cultural expressions.[footnoteRef:355] In the case of Brazil, the country’s framework provides for benefit sharing for utilisation of genetic resources and traditional knowledge but only makes monetary benefit sharing compulsory for commercialisation of traditional knowledge, and left monetary benefit sharing for genetic resources  optional. Brazil’s Biodiversity Law 13, 123/2015 requires the deposit of 0.1% to 1% of net income from commercialisation in a public fund or with traditional knowledge holders depending on whether the associated knowledge is of identifiable origin.[footnoteRef:356] Based on these, we can see that Nigeria has a long way to go in ensuring benefit sharing for utilisation of genetic resources and associated traditional knowledge. It is not enough to require benefit sharing; the legal requirement must set out clear provisions that can be implemented. [355:  The Protection, Promotion, Development and Management of Indigenous Knowledge Act, No. 6 2019, section 26(3).]  [356:  M. Basso, P. A. Forgioni & C. Loureiro, ‘New Law of Brazilian Biodiversity: Legal Aspects and Impact in the Brazilian Biodiversity Law (Law No. 13,123/2015)’ (2016) 88(1) Anais da Academia Brasileira de Ciências 763 <https://doi.org/10.1590/0001-3765202120210413>
 accessed 11 September 2025.] 



4.2.7	Existence of Genetic Resources Across National Boundaries
The existence of genetic resources across national borders creates a legal and ethical loophole that can be exploited by users through jurisdiction shopping. A bio-prospector can access the resource from the country with the weakest regulations, bypassing the ABS requirements of the other countries where the resource also exists. This undermines the core principle of fair and equitable benefit sharing, as it allows a user to avoid compensation to all of the communities or nations that contributed to the resource's conservation.
Transboundary existence of genetic resources is an issue that is now covered in the international framework for ABS. Prior to the Nagoya Protocol, issues relating to benefit sharing for transboundary genetic resources remained unresolved as the CBD under Article 5, only provided a need for cooperation on mutual interest by parties but no clear provisions on how to achieve that; however, the Protocol now provides for such situations under Articles 10 and 11, which require Parties to cooperate in developing global multilateral benefit-sharing mechanisms and in addressing genetic resources and traditional knowledge that occur across national boundaries.[footnoteRef:357] [357: The Nagoya Protocol.] 

Down in Nigeria, The National Environmental (Access to Genetic Resources and Benefit Sharing) Regulation 2009 which principally governs benefit sharing however, by its predating of the Nagoya Protocol does not provide for benefit sharing transboundary genetic resources hence creating a gap in Nigeria legal framework and thus impedes the effective implementation of benefit. Its provisions are domestic in scope, focusing on access to genetic resources within Nigeria’s jurisdiction. This creates a regulatory gap, particularly in light of Nigeria’s ratification of the Nagoya Protocol in 2022, which obliges Parties to cooperate in the management and equitable sharing of benefits arising from transboundary genetic resources. As a result, significant conflict, jurisdictional ambiguities and enforcement overlap may occur in the course of enforcement of benefit sharing for transboundary genetic resources. Nigeria is already party to a variety of transboundary conservation and regional governance initiatives that can be used to provide institutional entry points for Access and Benefit-Sharing (ABS) mechanisms. Recent cooperations between Nigeria and Cameroon (including a 2023–2024 MoU and plans for a Cross-River/Korup transboundary heritage site)[footnoteRef:358] illustrates political willingness to jointly manage shared forests and wildlife, which could be extended in future to cover ABS for shared genetic resources. Similarly, the Lake Chad Basin Commission provides potential multilateral platform that could be used to host basin-wide benefit-sharing arrangements for aquatic and wetland genetic resources. ECOWAS environmental policies and broader African ABS strategies offer templates for harmonised approaches to transboundary ABS. Nonetheless, an initial review of these instruments shows limited explicit integration of ABS clauses or operational benefit-sharing mechanisms, indicating a gap between conservation cooperation and practical ABS implementation. [358: Wild Africa, Nigeria and Cameroon Sign Historic Agreement to Protect Unique Wildlife and Forests (2024) https://wildafrica.org/blog/nigeria-and-cameroon-sign-historic-agreement-to-protect-unique-wildlife-and-forests/ accessed 7th September 2025.] 

Additionally, although the principle of national sovereignty is focused on resources within its national borders, there is need by countries sharing resources to cooperate in ensuring their rights and that of indigenous communities are protected. Nigeria’s ratification of ITPGRFA which is designed to allow its member countries share and conserve plant genetic resources collectively is a welcome step towards transboundary cooperation for plant genetic resources.[footnoteRef:359] However, there is still a need for cooperation, particularly with regards to non-plant genetic resources not covered by the IPTGRFA. [359:  International Institute of Tropical Agriculture, ‘CGIAR and Nigeria’s Commitment to Ensure Plant Genetic Resources are Sustained’ <https://www.iita.org/news-item/cgiar-and-nigerias-commitment-to-ensure-plant-genetic-resources-are-sustained/>  accessed 5th September 2025.] 

4.2.8	Lack of Institutional Capacity and Technical Expertise
The Nigerian Access and Benefit Sharing suffer significant of setbacks by the regulatory bodies which have the mandates of ensuring benefit sharing such as NESREA.[footnoteRef:360] This is as a result of both internal and external factors such as inadequate funding, lack of transparency, weak coordination which affect their overall effectiveness.[footnoteRef:361] These in turn affect the enforcement of environmental policies in Nigeria. The effective enforcement of environmental standards and regulations requires that the agencies responsible are provided with sufficient financial resources to carry out their functions. According to the agency’s management, paucity of funds remains a major obstacle to the effective discharge of its mandate as it does not take into consideration the huge overhead expenses required to run a big agency that has offices in 34 States and a big headquarters with two referral laboratories and six zonal offices.[footnoteRef:362] [360:  N. Okechukwu (n316)]  [361: D.A. News, ‘Nigeria’s Biodiversity Commitment in the Face of Global Nature Crisis’ (2024) https://dareakogun.com/nigerias-biodiversity-commitment-in-the-face-of-global-nature-crisis/ accessed 7th September 2025.]  [362:  C. A. Omaka & O. B. Okorie, ‘Appraising the Challenges to Effective Enforcement of Legislation on Control of
Environmental Pollution in Nigeria’ (2024) Vol. 11 (3) NAU.JCPL https://journals.unizik.edu.ng/jcpl/issue/view/267 accessed 6th September 2025.] 

Another major problem impeding proper enforcement by the institutions like NESREA which are tasked with such responsibility is lack of equipment, human resource and technical know-how needed to carry out proper enforcement. Inadequate staff, outdated tools and the Nigerian culture of unprofessionalism all contribute low enforcement of compliance with environmental laws[footnoteRef:363], and also regulations affecting benefit sharing requirement for utilisation of genetic resources found in the ecosystem and its associated traditional knowledge. The large size and biodiversity of Nigeria also make it practically impossible for a limited number of enforcement officers to track activities of bio-prospectors within Nigeria, and the prospect of enforcing ABS requirements outside the country's borders seems even more far-reaching. [363:  Ibid] 

4.2.9	Poor Monitoring and Compliance 
Poor monitoring and compliance are a backdrop of lack of institutional capacity as a factor impeding benefit sharing. This is because the lack of proper monitoring definitely affects regulation of activities of bio-prospectors as they operate surreptitiously without securing Prior Informed Consent (PIC), or may violate the terms of their Mutually Agreed Terms (MAT) without facing the consequences. This is quite rampant in biodiverse rich areas of Nigeria as foreigners in form of bio-prospectors and companies exploit Nigerians by engaging in illegal poaching, illegal felling of trees and collection of genetic resources from local communities. This is achieved with contribution of a lot of Nigerians for various reasons such as lack of awareness or poverty.[footnoteRef:364] This systemic failure in monitoring directly enables the exploitation of genetic resources and traditional knowledge, as it allows for the evasion of benefit sharing obligations and renders the country's legal framework largely unenforceable. Corruption equally poses a significant challenge to effectiveness of regulatory agencies such NESREA. It is not uncommon for officials despite being mandate to implement environmental regulations such as ABS regulations to connive with users and accept bribes in order to disregard infractions or overlook the meeting of certain requirements[footnoteRef:365], thus disenfranchising indigenous communities. This aligns with the observations of Okoye and Ogu which highlights corruption and poor enforcement as obstacles to environmental regulation in Nigeria.[footnoteRef:366] Lack of infrastructure and technical expertise by the Nigerian authorities may also affect cross border monitoring of genetic resources and thus affect benefit sharing from utilisation. [364: D.B. Bekederemo, ‘Bioprospecting in Nigeria: Efficacy of the Regulatory Law’ (2023) Journal of Management and Social Science Research. http://doi.org/10.47524/jmssr.v4i2.29 accessed on 7th September 2025.]  [365:  N Okechukwu (n316)]  [366:  A. T.  Okoye & O. A. Ogu, ‘Challenges and Opportunities of Environmental Governance in 21st Century Nigeria’ (2025) Volume 14 (6) International Journal of Latest Technology in Engineering, Management & Applied Science (Ijltemas) <https://doi.org/10.51583/IJLTEMAS.2025.1406000116> accessed 7th September 2025.] 

4.3	PROSPECTS OF THE FRAMEWORK GOVERNING BENEFIT SHARING FROM BIODIVERSITY IN NIGERIA	
4.3.1	Existence of a National Access and Benefit Sharing Regulation
The Nigerian Access and Benefit Sharing framework, while imperfect, provides a foundational basis for future action. The creation of an ABS Regulation for genetic resources and associated traditional knowledge in 2009 prior to the adoption of the Nagoya Protocol, demonstrates Nigeria’s early commitment to regulating benefit sharing for utilisation of biodiversity in line with the objectives of the CBD. The Regulation under section 5 provides obtainment of access permits from NESREA as a requirement for accessing and utilising resources from Nigeria’s biodiversity, and requires the sharing of benefits for such utilisation under reulations 16 to 18, thus providing a legal basis for demanding fair and equitable benefit sharing. Nigeria’s ratification of the Nagoya Protocol in 2022[footnoteRef:367] further strengthens this commitment and presents significant prospects for the development and effectiveness of the Nigerian ABS regime.  [367:  Convention on Biological Diversity, Nigeria - Country Profile <https://www.cbd.int/countries/targets?country=ng> accessed on 13th December 2025.] 

Notably, the documentation of traditional medicine as provided under section 6 (e) the Nigerian Natural Medicine Development Agency (Establishment) Act[footnoteRef:368] helps provide evidence of prior art and strengthens Nigeria’s ability to challenge patents arising from traditional knowledge derived from its biological resources, thereby addressing concerns of biopiracy.  [368:  Nigerian Natural Medicine Development Agency (Establishment) Act 2019.] 

Finally, the National Biodiversity Strategy Action Plan 2025 - 2030 recently validated by the Federal Ministry of Environment in 2025 demonstrates Nigeria’s commitment towards providing framework for biodiversity in order to propel the achievement of its obligations under the CBD, including the provisions on benefit sharing. The putting of adequate measures for implementation in place would immensely aid the realisation the policy’s objectives.
4.3.2 Prospects Arising from Nigeria’s Adoption of New Global Biodiversity Treaties	
Nigeria, being a signatory to the Kunming–Montreal Global Biodiversity Framework (2022) which provided for benefit sharing in relation to DSIs, and the most recent WIPO Treaty on Genetic Resources and Associated Traditional Knowledge of 2024, demonstrates its commitment towards ensuring benefit sharing for utilisation of genetic resources and associated traditional knowledge. The WIPO Treaty for instance, offers a powerful new tool, as it is designed to compel user countries to require disclosure of origin for genetic resources, which directly addresses a major loophole which used to provide room for biopiracy.[footnoteRef:369] Specifically, the signing of the Treaty, marks a step towards addressing the loophole in our patent law which does not require disclosure of origin for patent applications, which is an important tool in curbing and addressing biopiracy in respect of genetic resources and associated traditional knowledge. Building on this development, it is expected that ratification of the treaties, and possible future domestication within Nigeria, has the potential to substantially enhance the overall ABS framework. These instruments give Nigeria and other developing countries powerful new legal tools to demand transparency from foreign users of its genetic resources and TK, and they guide reforms in national IP and biodiversity laws. [369:  E. Obhan, C. Yadav (n193)] 


4.3.3	Recognition of Access and Benefit Sharing within Mandates of Relevant National Agencies
The laws creating agencies such as National Environmental Standards and Regulations Enforcement Agency (NESREA), National Centre for Genetic Resources and Biotechnology (NACGRAB), National Biosafety Management Agency (NBMA)[footnoteRef:370], the National Parks Service[footnoteRef:371] and the Nigerian Natural Medicine Development Agency (NNMDA)[footnoteRef:372] recognise the role of ABS in their mandates. Over time, improved coordination among these institutions may enhance compliance, monitoring, and community engagement. Moreover, the documentation of traditional knowledge under the Nigerian Natural Medicine Development Agency Act strengthens Nigeria’s ability to establish prior art and contest wrongful patents abroad. [370:  National Biosafety Management Agency Act, 2015, s. 3(b).]  [371: National Parks Service Act, 2006, s. 35.]  [372:  Nigerian Natural Medicine Development Agency (Establishment) Act 2019, s. 6(k).] 

Collectively, the above prospects demonstrate that Nigeria has a solid platform on which to build a more effective ABS system.









CHAPTER FIVE
SUMMARY, RECOMMENDATIONS AND CONCLUSION
5.1 Summary of findings
This chapter summarises the main findings of this research. The study sought to analyse the efficacy of the legal and regulatory framework governing benefit sharing in relation to the utilisation of biodiversity in Nigeria, with a view to determine its effectiveness in ensuring that benefits derived from such utilisation by bioprospectors accrue to indigenous communities, and also to identify issues and challenges hindering proper implementation of benefit sharing. It further examined the prospects of the framework to propose recommendations aimed at strengthening benefit-sharing outcomes. Upon careful examination of the legal dimensions of biodiversity governance in Nigeria, the dissertation presents its specific findings as thus:
(1) The mandate to manage Nigeria’s biodiversity and ensure benefit sharing is vested in different agencies such as NBMA, NACGRAB, NNMDA & NESREA all of which are established by separate statutes considered in chapter 3 of this dissertation. These agencies and other institutions who are given the mandate of ensuring benefit sharing cut across different sectors such as the Federal Ministry of Agriculture and Food Security, Federal Ministry of Environment, Federal Ministry of Health and Federal Ministry of Technology and Innovation. As a result, there is a lack of coordination/synergy between the authorities in the implementation of ABS. This fragmentation of our laws has resulted in weak coordination, regulatory overlap and ineffective enforcement mechanisms, thus there is hardly any benefit sharing in Nigeria for the utilisation of genetic resources and associated traditional knowledge
(2) Nigeria's ABS framework lacks clear guidelines on the obtainment of prior informed consent and inadequate provisions regarding the thresholds for payment of royalties by bioprospectors which leaves it subject to negotiations which are in the hands of local communities who are uneducated/ poor and thus prone to exploitation. Countries such as India and South Africa, despite being developing countries like Nigeria, have made significant progress by establishing comprehensive legal and regulatory frameworks on benefit sharing that ensure better protection which have led to benefits for utilisation of the genetic resources and associated traditional knowledge of. For instance, India’s 2025 ABS regulation provided adequate provisions on thresholds and percentages for benefit sharing. for benefit sharing. This protects indigenous knowledge and communities from exploitation by foreign actors as any benefits must be in accordance with the minimum standard set out by law.
(3) Nigeria has signed and ratified international obligations requiring benefit sharing such as the CBD, Nagoya Protocol and ITPGRA. Nigeria also demonstrated the requirement for benefit sharing for the utilisation of genetic resources and associated traditional knowledge through the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations 2009, although this regulation was created prior to the adoption of the Nagoya protocol in 2012 and ratified by Nigeria in 2022 which provided further and clearer requirements on ABS. This protocol, was couched in a manner that gave member states the flexibility to enact tailormade ABS laws which are fit for purpose. However, gaps still remain in aligning domestic legislation with the full scope of the Nagoya protocol. Additionally, there are new treaties on benefit sharing for the utilisation of genetic resources and traditional knowledge from Biodiversity which can further help Nigeria (if domesticated) to promote benefit sharing and prevent biopiracy by foreign entities. This includes the Kunming–Montreal Global Biodiversity Framework (2022), which contains provisions on benefit sharing arising from the use of digital sequence information (DSI), as well as the WIPO Treaty on Genetic Resources and Associated Traditional Knowledge (GRATK), which requires disclosure-of-origin requirements for users of genetic resources and associated traditional knowledge. Additionally, Nigeria’s domestic legal framework does not address transboundary genetic resources as required under the Nagoya Protocol (as discussed in Chapter Three), which exposes the country to external exploitation by bioprospectors and foreign companies who may engage in forum shopping for countries with weaker frameworks.
(4) Weak institutional capacity and technical expertise and absence of clear monitoring mechanisms were found to be the other challenges that hinder the effective implementation of ABS requirement in Nigeria. Poor coordination also persists in addressing cross-border unauthorised access and use of genetic resources, leading to their misappropriation for patentable inventions, often amounting to biopiracy.
(5) There is a significant lack of awareness on overall value of our biodiversity in Nigeria and also a lack of awareness on equitable benefit sharing for the utilisation of biodiversity by host communities, thus making them more susceptible to biopiracy by bioprospectors and foreign entities, who extract the resources, utilise and even patent products created from the genetic resources and traditional knowledge without returning benefits to source communities. Getting indigenous communities to document PIC and MAT as required by the National Environmental (Access to Genetic Resources and Benefit Sharing) Regulations, 2009 is a challenge, which is as a result of their lack of awareness. Additionally, findings reveal a lack of protection for the host indigenous communities in the Nigerian IP system, which exposes them to exploitation and loss of control over their traditional knowledge and resources. Thus, limiting their ability to benefit equitably from the utilisation of their traditional knowledge and genetic resources.
(6) Biopiracy, foreign exploitation, erosion of biodiversity, oil exploration’s impact on genetic resources, cross border movement of the resources and insecurity collectively form part of the issues affecting benefit sharing from biodiversity utilisation in Nigeria.
(7) There are hardly any interceptions of genetic resources, particularly plant genetic resources, at Nigeria’s borders, and where genetic resources are identified or seized, the process is rarely linked to verification of ABS permits, Prior Informed Consent, or benefit-sharing obligations, thereby allowing genetic resources to be removed or utilised without triggering any benefit-sharing consequences. The focus is largely on phytosanitary compliance and export control and never access and benefit-sharing obligations. As a result, issues relating to PIC, benefit sharing and compliance with ABS requirements are often overlooked.
5.2 Recommendations
Based on the findings above, this study has thus proposed the following recommendations: 
(1) Harmonisation Of Nigerian ABS Legal Framework: There is need for the creation of comprehensive, centralised and uniform framework that governs benefit sharing in Nigeria. This framework should outline specific roles and responsibilities of stakeholders, and provide a clear process for implementation across all relevant sectors. Instead of various agencies being given the mandate of ensuring benefit sharing from the utilisation of resources from biodiversity and associated traditional knowledge, a dedicated national legislation to govern benefit sharing from the utilisation from biodiversity and associated traditional knowledge is crucial. A dedicated Act will provide legal certainty, stability, and higher standing that cannot be easily superseded or contradicted by other sectoral laws, providing the long-term confidence required by both international users and local communities. 
(2) Clearer Provisions on PIC and Royalties: The creation of a single, dedicated national authority for Access and Benefit Sharing (ABS), empowered by this new primary legislation, can incorporate the provisions of the existing Regulation, as well as further include clearer provisions on process of obtaining prior informed consent (PIC) such as specifying who within a local or indigenous community is authorised to grant PIC (e.g. community head or trustees), make room for providing minimum standard on royalty structures, thereby promoting transparency and maximum benefit realisation for the provider communities.
 Importantly, the new law must provide for this Biodiversity Authority and require that all other agencies with benefit-sharing mandates under existing laws to register any ABS agreements/transaction entered into with the new Authority for easy, centralised tracking and comprehensive oversight. The thresholds for payment of royalties/the form of benefit should be based on how the genetic resources and associated traditional knowledge are utilised, similar to the Indian and South African legal framework. To ensure that these obligations are not merely nominal but are effectively monitored and enforced, all Mutually Agreed Terms (MATs) should include a mandatory clause compelling users of genetic resources and associated traditional knowledge (bioprospectors and researchers) to submit a comprehensive annual report electronically to the designated Biodiversity Authority. This report should detail the current state of resource utilisation, covering milestones such as:
(a) the volume of indigenous biological resources accessed and utilised.
(b) the current phase of development (e.g., discovery, pre-commercial, clinical trials, commercialisation).
(c) any new intellectual property (IP) rights applied for, or granted in relation to the biological resource/associated traditional knowledge derived from Nigerian indigenous communities.
(d) Any financial or non-monetary benefits accrued in the preceding year.
This annual reporting requirement provides the Biodiversity Authority with the necessary data to verify adherence to the terms of the agreement, anticipate the onset of the commercialisation phase, and trigger the collection of royalties as stipulated in the MATs, thereby ensuring maximum benefit realisation for the provider communities.
(3)  Alignment of Laws with International Standards: The new Act should include provisions on transboundary cooperation required by the Nagoya Protocol, as well as domesticate of provisions of the Global Biodiversity Framework of 2022 on benefit sharing for DSIs, and the WIPO GRATK Treaty of 2024’s requirement for disclosure of origin by users of genetic resources and associated traditional knowledge or Nigeria should ensure it ratifies the provisions. Transboundary cooperation with neighbouring countries such as formation of cartels can help to prevent against exploitation from external entities who may forum shop for countries with weak national ABS frameworks. Provisions requiring benefit sharing for access to information on genetic resources and associated traditional knowledge through digital sequence information, as well as disclosure requirements,  help provide safeguards against biopiracy.
(4) Strengthening Institutional Capacity & Enforcement Mechanisms:  To overcome critical weaknesses in current implementation, the new primary legislation must mandate robust enforcement mechanisms and provide institutional support to address power imbalances in negotiation. There is the need to strengthen ABS enforcement mechanisms to ensure effective enforcement. The dedicated ABS law should mandate active involvement of the ABS enforcement agency, through the supervision of indigenous communities and assistance (where needed) to negotiate fair terms on Mutually Agreed Terms is also crucial. For instance, South Africa's ABS law vests the responsibility of negotiation on trustees of affected communities and gives the National Indigenous Knowledge Systems Office (NIKSO) the mandate to aid the locals in the negotiation process in respect to commercial use of Indigenous Knowledge. Our ABS law can require negotiation of benefit sharing agreement with community chiefs and maianguwas. Overall, the entire benefit sharing framework should operate with transparency and must establish clear, traceable mechanisms to ensure that all derived benefits flow directly and sustainably to the indigenous and local provider communities. Additionally, stricter punitive measures should be put in place and offenders who violate the law must be punished appropriately. Both nationals who facilitate the flunking of ABS laws and external entities should be made to serve stricter punishments for violations. Finally, capacity building and training exercises should be provided for NESREA officers as well as other law enforcement agencies (pending the establishment of a designated biodiversity authority) to intimate them on the importance of ABS, and actional steps for protecting Nigerian biodiversity and indigenous communities from exploitation. This will go a long way in promoting ABS. This will also keep them abreast of the emerging issues in relation to benefit sharing (such as biopiracy through DSIs), and how to tackle them.
(5) Massive Awareness Schemes:  The creation of awareness on the value of biodiversity to local communities through regular interface engagement is crucial in ensuring benefit sharing. This will aid the proper implementation of section 6k of the NMDA, section 7 (l) of the NESREA Act which require creation of awareness.   Educating indigenous communities on the value of the genetic resources and associated traditional knowledge from Biodiversity will protect them from biopiracy and exploitation by foreigners. This will open their eyes to the possible benefits they can gain from the utilisation of their resources and knowledge. Awareness will also enable them make informed decisions when negotiating terms of benefit sharing agreements with bioprospectors. Therefore, community engagement programmes especially at the grassroot level are important in order to enlighten them on the monetary and non-monetary benefit from the utilisation of biodiversity. These programmes should also incorporate simple and memorable communication tools such as jingles, local-language slogans, and radio awareness messages to reinforce understanding and retention. Importantly, the law should expressly require the ABS regulatory body to undertake these awareness and education programmes as a legal obligation. For instance, the law should mandate periodic public awareness campaigns such as television advertisements or radio jingles on indigenous rights to benefits from utilisation of their biodiversity, at least once every two weeks. Finally, special sessions with community leaders and local government officials are important as their maximum cooperation are needed in order for ABS to work.
(6) Addressing Socio-economic Issues such as Security Challenges and Biodiversity Loss: The Nigerian government must address the persistent insecurity affecting many parts of the country, as insecurity undermines bioprospecting activities, restricts access to biodiversity-rich areas, and ultimately impedes effective benefit sharing. At the same time, deliberate measures must be taken to curb biodiversity loss and habitat degradation caused by pollution, climate change, over-exploitation of resources, bush burning, poaching and unsustainable logging. Integrating biodiversity considerations into land-use planning and development policies, alongside the promotion of community-based conservation initiatives, is essential to safeguard genetic resources, create a stable environment for lawful utilisation, and lay a sustainable foundation for effective access and benefit sharing in line with the objectives of the Convention on Biological Diversity (CBD).
(7) Strengthening Border Control and Law Enforcement Agency Capacity: The Nigerian Custom Service and NAQs should be well equipped to detect and handle illegal exportation of biological resources. The creation of a digital access database would aid verification of legal status of biological resource in the possession of persons at the Nigerian border. However, the custom and NAQs officers manning the borders must first be informed on the importance of benefits sharing for utilisation, and the potential of its exploitation by external entities, and its impact on Nigeria and indigenous communities.
5.3 Conclusion 
This dissertation has examined the legal and regulatory framework governing access and benefit sharing for the utilisation of genetic resources and associated traditional knowledge from Nigeria’s biodiversity against the backdrop of Nigeria's international obligation under the CBD and the Nagoya Protocol, with an aim of analysing the adequacy of the existing legal and regulatory framework, identifying the challenges hindering effective implementation and exploring possible reforms. Through a doctrinal analysis of Nigerian and international legal instruments governing the utilisation of biodiversity and access and benefit sharing, this research highlights the gap between the law as it exists on paper and the realities faced by indigenous and local communities whose genetic resources and associated traditional knowledge remain vulnerable to biopiracy.
The findings reveal that although Nigeria is endowed with vast biological resources, the existing legal and regulatory framework governing access and benefit sharing for the utilisation of biodiversity remains inadequate. While current laws and regulations provide some level of recognition for benefit sharing and community interests, they are fragmented, weakly enforced, and ill-suited to the emerging concerns relating to genetic resources and associated traditional knowledge. In addition, lack of awareness, lack of protection of genetic resources and associated traditional knowledge in the IP system, weak institutional coordination, socio-economic constraints such as insecurity, biopiracy, depletion of biodiversity, and emerging risks associated with digital storage of information on genetic resources and their associated traditional knowledge further undermine the effective realisation of fair and equitable benefit sharing in Nigeria.
As a result, this research recommends the harmonisation and strengthening of Nigeria’s Access and Benefit Sharing framework through the enactment of a comprehensive and centralised national legislation dedicated to governing benefit sharing from the utilisation of biodiversity and associated traditional knowledge. Such a framework should establish a single national ABS authority, strengthen Prior Informed Consent procedures, provide minimum standards for royalty structures, mandate disclosure-of-origin requirements which is not covered by Nigeria’s IP system, and incorporate provisions on transboundary cooperation and digital sequence information. In addition, sustained awareness creation, improved institutional capacity, effective monitoring and enforcement mechanisms, regional collaboration, and addressing socio-economic concerns are essential to address existing implementation gaps and ensure benefits for indigenous and local communities. The sustainable future of benefit sharing and biodiversity governance in Nigeria therefore depends on a holistic approach that integrates legal reform with institutional coordination, technological innovation, community participation and environmental conservation, ensuring that the utilisation of biodiversity translates into fair and equitable benefits while safeguarding community rights and preventing biopiracy.
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